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SHEPPARD, MULLIN, RICHTER & HAMPTON LLP 
A Limited Liability Partnership 
Including Professional Corporations 

WHITNEY A. HODGES, Cal. Bar No. 273080 
PAUL L. SEELEY, Cal. Bar No. 252318 
501 West Broadway, 19th Floor 
San Diego, California 92101-3598 
Telephone: 619.338.6500 
Facsimile: 619.234.3815 
E mail whodges@sheppardmullin.com 

pseeley@sheppardmullin.com 
 
Attorneys for THE WINSTON SCHOOL OF 
SAN DIEGO, INC. 
 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN DIEGO 

 

THE WINSTON SCHOOL OF SAN 
DIEGO, INC., a California corporation, 
 

Plaintiff, 
 

v. 
 
THE CITY OF DEL MAR, a Municipal 
Corporation; and DOES 1-10, 
 

Defendant. 
 

 Case No.  
 
COMPLAINT FOR: 
 
(1) DECLARATORY RELIEF; 
 
(2) BREACH OF IMPLIED 
 COVENANT OF GOOD 
 FAITH AND FAIR DEALING; 
 
(3) REFORMATION 
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Plaintiff The Winston School of San Diego, Inc. (“Winston”) hereby alleges 

against Defendant the City of Del Mar (the “City”) and DOES 1-10, inclusive, as follows: 

 

SUMMARY OF THE ACTION 

1. Since it opened in 1988, Winston has operated a school for children 

with learning disabilities (including dyslexia, dysgraphia, attention deficit disorder, etc.).  

Winston first operated its school through a lease with the Del Mar Union School District 

and then, in 2007, became the City’s tenant on a 55-year ground lease.  Pursuant to the 

lease between the City and Winston (of which 42 years remain), Winston is obligated to 

develop the premises by certain deadlines.  As will be shown below, for the last two years 

the City has exploited its ability to be both Winston’s landlord and the entity who must 

approve Winston’s developmental plans to, effectively, force Winston into a purported 

default of the lease.  Now, because the City purports to have terminated the lease and given 

Winston until July 1, 2023 to vacate its home of 34 years, Winston is left with no choice 

but to file this action and seek judicial orders finding that it is not in breach of the lease 

and need not vacate the property. 

 

2. As will be demonstrated below, the City implemented a systematic 

strategy that eliminated checks and balances established by the lease while ignoring the 

bargained for rights and protections afforded to Winston.  The City then manipulated its 

regulatory power to constantly change the criteria used to evaluate Winston’s 

redevelopment applications—often imposing new criteria that was unsupported by the 

lease terms or the City’s own municipal code.  This ensured that, no matter what Winston 

did, the City would find some way to find Winston had not met its deadlines and thus in 

default.  Not only were these actions contrary to the lease’s plain language, but they 

violated the covenant of good faith and fair dealing present in every contract.  

Accordingly, through this action, Winston seeks, among other things, an order confirming 
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that it did not breach the terms of its lease and is, therefore, allowed to remain on the 

premises and continue teaching its students. 

 

3. The City’s bad faith treatment of Winston can only be explained by 

examining the broader context.  Under the lease, if Winston defaults and the lease is 

terminated, Winston is obligated to demolish all of the buildings on the property and grade 

the space to make it ready for new construction.  As it so happens, the City is presently in 

violation of California law regarding affordable housing—and is in desperate need of land 

to develop into affordable housing to avoid further violations.  By forcing Winston into 

default, the City can retake the land and either (1) use it for affordable housing directly, or 

(2) relocate City buildings to the land so it can use other buildings for affordable housing.  

Since the City faces a very real risk of litigation from the State of California, the City is 

choosing to breach its lease with Winston to attempt to force Winston off this valuable 

land so that the City can use it and avoid litigation with the State. 

 

4. While the City may find it inconvenient to have Winston on this land, 

that does not give the City the right to breach a long-term lease and force a school for 

children with learning disabilities to move somewhere else.  Winston has gone above and 

beyond its obligations under the lease—at great cost—only to have the City engage in bad 

faith tactics to prevent Winston from succeeding.  Winston did nothing wrong and did not 

default on its lease.  As such, the City’s attempt to evict Winston must fail and the City’s 

eviction notice withdrawn.   

 

PARTIES 

5. Plaintiff the Winston School of San Diego, Inc. (“Winston”) is a 

California non-profit corporation that was formed in 1988 and, for the past 34 years, has 

operated a school (the “School”) for children with learning disabilities at its principal place 

of business in Del Mar, California.   
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6. Defendant The City of Del Mar (the “City”) is a California 

incorporated city in San Diego County, California.  As will be alleged in detail below, the 

City owns the real property that is subject to this dispute (the “Premises”), namely a 

portion of the real property commonly known as the Shores Park (“Shores Park”) on which 

Winston operates its School.  By virtue of a written lease agreement (the “Lease”), the City 

is Winston’s landlord and Winston leases the Premises from the City. 

 

7. The fictitious defendants named as Does 1 through 10 are sued 

pursuant to the provisions of California Code of Civil Procedure section 474.  Winston is 

ignorant of the true names and capacities, whether individual, corporate, associate or 

otherwise, of such defendants.  Winston is informed and believes, and thereon alleges, that 

each such fictitious defendant claims some right to possession of all or some portion of the 

real property described herein.  When the true names of such fictitious defendants and, as 

appropriate, their responsibility for, participation in and contribution to the matters and 

things herein alleged, or their respective interests in the subject real property, if any, are 

ascertained, Winston will seek leave to amend this Complaint to insert the same.   

 

JURISDICTION AND VENUE 

8. California’s Superior Courts are courts of general subject matter 

jurisdiction.  As Winston seeks damages in excess of $25,000 as well as declaratory relief, 

this is an Unlimited Civil Case and, therefore, the Superior Court for the County of San 

Diego has jurisdiction over this matter. 

 

9. The Premises is located in San Diego County.  Winston and the City 

both have principal places of business within the County of San Diego, in the State of 

California.  Accordingly, by local rule, this Complaint should be filed in the Central 

Courthouse. 
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GENERAL ALLEGATIONS 

Background Regarding Winston and its School 

10. For over 33 years, Winston has been operating The Winston School 

(the “School”) with the mission of providing options and opportunities to children who 

have learning disabilities (such as dyslexia, attention deficit disorder, dysgraphia, and the 

like).  These students, in grades six through twelve, struggle in traditional settings but 

succeed at the School.  The School’s close-knit community of 100-120 students, small 

class sizes, highly credentialed teachers and strength-based teaching approach build a new-

found confidence that carries students through graduation and beyond.  As a result, 

Winston’s graduation and college bound rates are as high as the top high schools in the San 

Diego metropolitan area.  

 

11. Since 1988, the School has been located on a portion of land in the 

northwest corner of Shores Park, a 5.3 acre park in the City.  The Del Mar Unified School 

District (the “District”) owned Shores Park and leased space to Winston to operate the 

School pursuant to a long-term written lease (the “District Lease”), which extended 

through June 30, 2008. 

 

12. As Winston was nearing the end of the District Lease, it began 

contemplating whether to raise funds to purchase the land it leased from the District rather 

than agreeing to a lease extension.  However, Winston learned that the City was also 

contemplating purchasing all of Shores Park—including the land where the School was 

located.  Accordingly, in 2006, the City and Winston entered into a Memorandum of 

Understanding (the “2006 MOU”), in which Winston agreed to support the City’s purchase 

of Shores Park (including the land Winston leased from the District) in exchange for the 

City’s entering into a new, long term lease with Winston as the lessee.  A true and correct 

copy of the 2006 MOU is attached hereto as Exhibit 1. 
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13. In July 2007, the City purchased Shores Park for approximately 

$8.5 million (using over $5.4 million in donations from the community, including 

$3 million Winston had raised) for the stated purpose of preserving open space, allowing 

recreation, and for allowing the continued operation of the School.  As part of the 

purchase, the City assumed the District Lease. 

 

14. As contemplated by the 2006 MOU, in exchange for Winston’s 

support for the City’s purchase of the Shores Park, it was agreed that the City and Winston 

would enter into a new long term lease (the “Lease”) for that portion of Shores Park 

described therein (the “Premises”).  Through this process, it was agreed that Winston’s 

Premises would be 1.8 acres because that was proportional to the funds it had raised and 

contributed towards the $8.5 million purchase price—meaning that since it contributed 

approximately 35% of the purchase price, it would be entitled to lease approximately 35% 

of the 5.4 acres.  A true and correct copy of the Lease (with the additional recitals and the 

City’s Resolution No. 2010-52 which approved the Lease) is attached hereto as Exhibit 2.   

 

15. Notably, although the lease term began on July 1, 2008, it was not 

actually finalized and signed until July 12, 2010 due to ongoing negotiations between 

Winston and the City.  One of the ongoing terms of the negotiations was the exact 

configuration of Winston’s Premises.  The City requested that Winston agree to include a 

playground area in its Premises in exchange for not including a parking lot to the south of 

the School—effectively swapping the playground for the parking lot.  During these 

negotiations, Winston expressed its concern that, if it swapped the playground for the 

parking lot, it would reduce the number of available parking spaces available to the School 

on its Premises.  However, the City told Winston that this would not be an issue and 

subsequently included language in the Lease (discussed below) ensuring Winston would 

have rights to use this parking lot even if it was not on its Premise.  Having received this 
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assurance, Winston agreed to the reconfiguration of its Premises—which mostly benefitted 

the City because the City now had more contiguous land it could develop in the future. 

 

Summary of the Lease 

16. The Lease has an effective date of July 1, 2008 and has a 55 year 

term.  (Exh. 2, Lease, ¶ 1(b), (c)).  As defined by the Lease, the Premises is “a portion of 

that certain property situated in the County of San Diego, California, commonly known as 

215 and 225 Ninth Street, Del Mar, California 92014, APN’s 300-200-01, 300-200-22, 

300-200-23, and more particularly depicted in Exhibit B.”  (Exh. 2, Lease, ¶ 1(a)).  

Winston alleges that “Exhibit B” in the Lease referred to the Exhibit B to the 2006 MOU, 

which depicted the leasehold on Shores Park. 

 

17. At the time of the Lease, there was some uncertainty as to the exact 

boundaries of the Premises, particularly as there was an easement for access reserved for 

the City.  Accordingly, pursuant to the Lease, the City and Winston agreed to pay for a 

surveyor to map out the exact boundaries of the Premises as defined by the metes and 

bounds legal description.  (Exh. 2, Lease, ¶ 2(a)).  The Lease provides:  “Once such survey 

is completed and approved by Landlord and Tenant, such metes and bounds description 

shall become the description of the Premises for all purposes under this Lease.”  (Id.) 

 

18. The anticipated survey was of crucial importance to Winston.  All 

parties knew that there was an access easement (for the benefit of the City) (the “Access 

Easement”) running through Winston’s leasehold and the District had long allowed 

Winston to park cars on the Access Easement.  Thus, knowing the specific metes and 

bounds of the leasehold was key for Winston to determine exactly what land Winston 

could redevelop and how it could make use of the land it was leasing from the City. 
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19. In addition to the rights of possession of the Premises, the Lease 

included non-exclusive rights to “to use the parking lot to the south of the Premises (the 

“Parking Non-Exclusive Use Area”).”  (Exh. 2, Lease, ¶ 2(c)).  This was, in effect, the 

language Winston bargained for when it negotiated for the reconfiguration of the Premises 

and swapped the playground for the parking lot.  The Lease further provided that 

“Tenant’s use of the Parking Non-Exclusive Use Area shall be subject to Landlord’s right 

to develop the Parking Non-Exclusive Use Area and to Landlord’s right to establish 

reasonable restrictions on Tenant’s use of the Parking Non-Exclusive Use Area that do not 

substantially and materially interfere with Tenant’s use of the Premises.”  (Id.) 

 

20. Located on the Premises were the so-called “Improvements” (as 

defined in the Lease) that included four buildings built in 1945 and one building bult in the 

1980’s.  Both the City and Winston (which used the Improvements as its school buildings) 

wanted to renovate and rebuild the Improvements.  Accordingly, as part of the Lease, the 

City sold the Improvements to Winston for $1 because it did not want to incur the costs of 

the renovation—including the safe disposal of any hazardous materials that may be found 

in the Improvements during the renovation.  The Bill of Sale for the Improvements was 

attached to the Lease as Exhibit C.  (Exh. 2, Lease, Exh. C).  Thus, Winston owns the 

Improvements and leases (through the Lease) the ground upon which the Improvements 

are located. 

 

21. In keeping with the sale of the Improvements to Winston, the Lease 

required Winston to engage in an active redevelopment of the Improvements.  Winston, 

meanwhile, wanted to redevelop the Improvements to bring the School up to current 

standards in both appearance and infrastructure (i.e., electricity, internet bandwidth, 

airflow, etc.).  As such, the Lease set forth specific milestones (the “Redevelopment 

Milestones”) which Winston was required to achieve.  (Exh 2, Lease, ¶ 3(b)).  If Winston 

failed to meet one of these Redevelopment Milestones, then the City could “either 
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(i) terminate this Lease or (ii) reduce the term of this Lease to forty (40) years, such that 

the expiration of the term occurs on June 30, 2048.”  (Id.).   

 

22. Importantly, the Lease defined what constituted “Redevelopment,” as 

“The proposed demolishment, removal, and replacement (or major remodel) of the 

Improvements (as defined in Exhibit C) on the Premises by Tenant is referred to in this 

Lease as the ‘Redevelopment.’”  (Exh. 2, Lease, ¶ 3b).   

 

23. The first Redevelopment Milestone was defined to be the 

“Submission of a complete development application to the City of Del Mar for the 

proposed Redevelopment.”  (Exh. 2, Lease, ¶ 3(b)).  That initial deadline was set as on or 

before December 31, 2019.  (Id.). 

 

24. If Winston failed to meet one of the Redevelopment Milestones, the 

Lease provided for a notice and opportunity to cure.  More specifically, pursuant to 

Paragraphs 3(b)(i) and 3(b)(ii), in the event that Winston failed to meet a Redevelopment 

Milestone, the City was required to give Winston written notice and then 90 days to cure 

the default (i.e., by satisfying the Redevelopment Milestone).  (Exh. 2, Lease, ¶¶ 3(b)(i), 

(ii)).  The City could only reduce the Lease term to 40 years or terminate the Lease if 

Winston failed to comply within that 90 day cure period.  Even then, in the event that the 

City elected to terminate the Lease, if, within 90 days of the City’s written notice of 

termination, Winston satisfied the Redevelopment Milestone, the default would be cured 

and the Lease would remain in full force and effect.  (Exh. 2, Lease, ¶ 3(b)(ii)).  Thus, 

Winston had two different 90 day cure periods—one to correct a notice of default, and then 

another to correct the default after the City elected to terminate the Lease. 
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25. If the Lease was terminated, Winston would be obligated to remove 

the Improvements on the Premises and have “the grounds restored to a graded lot” within 

one year after the termination of the Lease.  (Exh. 2, Lease, ¶ 12(e)).   

 

26. Although the Lease set forth the Redevelopment Milestones and 

associated deadlines, the Lease also had a force majeure clause (the “Force Majeure 

Clause”) that applied to the Redevelopment Milestones.  The Force Majeure Clause stated: 

The Redevelopment Deadlines set forth above shall be 
extended to the extent that Tenant’s performance is prevented 
or hindered by circumstances out of Tenant’s reasonable 
control, including an act of God, casualty, epidemic, war, 
terrorism, insurrection, riot, fire, flood, earthquake, strike, or 
boycott.  Tenant’s inability to fund the Redevelopment or to 
timely process entitlements and proceed with construction shall 
not extend the Redevelopment Deadlines. 
 

(Exh. 2, Lease, ¶ 3(c)). 

  

27. Since the Lease required Winston to submit building plans and seek 

land use entitlements from the governing bodies (including the City), the Lease contained a 

provision regarding the City’s obligations with respect to such applications.  More 

specifically, Paragraph 10 of the Lease provided in relevant part: 

Landlord’s Consent Required 
 
(a) If and as required by any municipal, county, state, or 
Federal authority and provided that Tenant is not in default of 
any provisions of this Lease, Landlord will, solely in its 
capacity as owner of the Property, sign applications for 
permits, licenses or other authorizations related to the Premises 
and the construction, reconstruction, repair or alteration of the 
Improvements, provided that Landlord’s consent shall not be 
deemed construed to be (1) an assumption of any liability in 
connection with such Improvements, their construction or use 
or (2) consent to the encumbrance of the Property in 
connection with such Improvements or permitting activity.  
Landlord in its capacity as owner of the Property, authorizes 
Tenant to submit an application for a parcel map to map the 
Premises as a separate parcel under the Subdivision Map Act. 
 

(Exh. 2, Lease, ¶ 10). 
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28. Paragraph 32 of the Lease also relates to consents and stated: 

 
Consents.  Whenever in this Lease the consent or approval of 
either Landlord or Tenant is required or permitted, the party 
requested to give such consent or approval will act promptly 
and will not unreasonably withhold its consent or approval. 
 
 

(Exh. 2, Lease, ¶ 32). 

 

29. Under the Lease, the rent was initially $197,245.39 per year but it 

could be adjusted upward over time.  (Exh. 2, Lease, ¶ 4).  Most of the funds that Winston 

raised and contributed towards the City’s purchase of Shores Park were deemed “prepaid 

rent.”  Thus, the Lease recognized that Winston had a pre-paid rent credit of $2,954,023.93 

(the “Pre-Paid Rent”).  (Exh. 2, Lease, ¶ 4(a)(ii)).  As such, Winston’s annual rent 

obligation was paid by this Pre-Paid Rent credit, with the annual rent being deducted from 

the credit on an annual basis.  Once the Pre-Paid Rent Credit was exhausted, Winston 

would then pay the applicable rent to the City. 

 

30. The Lease contained a “Dispute Resolution” clause, which provided: 

 

Whenever, under any provision of this lease, arbitration is 
required, then the matter shall be determined by first 
mediation, and if unresolved, arbitration under the rules of the 
American Arbitration Association in San Diego County, with a 
three-person panel, all three arbitrators to be neutral.  Each 
party shall bear its own costs for services under this Section 27. 
 

(Exh. 2, Lease, ¶ 27). 

 

31. Under Paragraph 33 of the Lease, “In the event of any action or 

proceeding in law or equity…between Landlord and Tenant to enforce any provision of 

this Lease or to protect or establish any right or remedy of either party hereunder, the 
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unsuccessful party to such litigation shall pay to the prevailing party all costs and 

expenses, including reasonable attorney fees, incurred therein by such prevailing party…”  

(Exh. 2, Lease, ¶ 33). 

 

The Parties Worked Together Under the Lease Until Winston’s Requests for a Lease 

Amendment Started to Strain the Relationship 

32. In the early stages of their landlord-tenant relationship, Winston and 

the City worked together to carry out the Lease’s terms.  A survey was undertaken  that 

(supposedly) showed the boundaries of Winston’s leasehold.  As would be discovered 

substantially later (and as alleged below), that survey (the “Initial Survey”) was incorrect 

but it was incorporated into the Lease as the description of the Premises that confirmed the 

boundaries that Winston had expected to receive from the Lease. 

 

33. Winston, meanwhile, diligently worked towards the first 

Redevelopment Milestone—completing a development application and submitting it to the 

City for review.  To that end, Winston undertook numerous steps to plan and prepare for 

the redevelopment.  More specifically: 

 

a. In June 2014, Winston established a strategic committee to identify 

Winston’s needs for a new, re-designed campus for the School. 

   

b. In 2015, Winston hired HMC Architects to perform the analysis and 

work on a conceptual plan.  Additionally, in December 2015, Winston hired RHC 

Nonprofit Consulting to develop a fundraising strategy. 

 

c. In August 2016, Winston hired Dr. Dena Harris (“Dr. Harris”) as 

Head of School and Executive Director of the School.  Dr. Harris had specific experience 

in planning and constructing school campuses in San Diego.  Dr. Harris then engaged in 
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substantial community and governmental outreach to expand on the original plans to better 

serve Winston’s students and the community at large. 

 

d. In 2018, Winston hired the architectural firm Domus Studios, Huges 

Marino as the project manager, and Dempsey Construction as the construction team. 

 

e. Also in 2018, Winston engaged in the Citizens’ Participation Program 

(“CPP”) process for the City to understand the concerns (if any) of Winston’s neighbors, 

who were able to voice their opinions about the proposed redevelopment.  The CPP 

process would indicate how much opposition (if any) the citizenry of Del Mar would 

present to Winston’s redevelopment plans.   

 

34. Simultaneously with Winston’s work towards the Redevelopment 

Milestones, Winston and the City were engaged in ongoing renegotiations of the Lease.  

Of particular concern was the amount of rent being charged to Winston every year—which 

would exhaust the $2.95 million in prepaid rent by 2023.  Winston had originally 

contemplated redevelopment that would expand the size of the School and let more 

students attend—thereby generating more revenue from tuition.  However, the CPP 

process revealed that Winston’s neighbors absolutely DID NOT want the School 

expanded—thereby making an attempted expansion more difficult, if not impossible since 

the neighbors could obstruct the development through (for example) litigation and 

challenges to permits.  With no expansion of the student population, the economic terms of 

the Lease did not match the original intent.  Accordingly, Winston attempted to negotiate, 

in good faith, a restructuring of the Lease that would lower the annual rent in exchange for 

other terms.  As one of several examples, in exchange for lower rent, Winston offered to 

share its resources (such as the School’s kitchen and other amenities) to help the City’s 

other programs and/or the public.  Additionally, Winston offered to jointly develop the rest 
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of Shores Park, thereby alleviating some of the cost the City expected to incur when it 

developed the area.   

 

35. The City rejected Winston’s attempt to negotiate a lower annual rent.  

Instead, in December 2018, the City provided some additional “counter-proposals” that 

would “reduce the estimated annual payment that will be due in 2023.”  Among those 

proposals was to have the School “Build and manage affordable housing units” because 

“Incorporating housing units helps the City towards its affordable housing 

requirements.”  The City contemplated that these “affordable housing” units could be 

used by the School’s faculty and/or staff and generate income for Winston.  Attached 

hereto as Exhibit 3 is a true and correct copy of the counter-proposals made by the City in 

December 2018. 

 

36. The request to have Winston build and manage “affordable housing 

units” was grossly inappropriate.  Indeed, under both Federal and California state law, it 

would have been illegal for Winston to build “affordable housing” that is restricted to only 

Winston faculty and staff and it would jeopardize Winston’s non-profit status.  As such, 

Winston rejected those counter-proposals.  Attached hereto as Exhibit 4 is a true and 

correct copy of a letter from Winston’s counsel (sent in July 2019) addressing the City’s 

counter-proposals. 

 

Winston’s Relationship With the City Changed Dramatically During the COVID-19 

Pandemic in 2020 

37. Although Winston rejected some of the “revenue generating” 

counterproposals from the City, it continued to engage with the City in good faith 

negotiations to restructure the Lease.  Recognizing that the negotiations were important 

and could alter the timelines for the Redevelopment, the City and Winston agreed to 
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extend the first Redevelopment Milestone beyond December 31, 2019 and into 2020 

pending completion of these negotiations. 

 

38. In early 2020, the worldwide COVID-19 pandemic (the “Pandemic”) 

arose, eventually emerging in California in March 2020.  Dr. Harris complied with state 

mandates and closed the School for on-campus learning as of March 13, 2020.  In light of 

the ongoing negotiations of the Lease, Dr. Harris sent an email to the City Council asking 

that all such negotiations be put on hold for a minimum of 30 days so she (and the rest of 

Winston) could focus on the transition to remote learning during the Pandemic.  Attached 

hereto as Exhibit 5 is a true and correct copy of Dr. Harris’ March 13, 2020 email 

providing the City with notice of the impact of the Pandemic on the School. 

 

39. Despite Dr. Harris’ notice of the impact of the Pandemic on Winston 

and the School, negotiations of the Lease did not remain delayed for long.  Suddenly, and 

without warning, on June 2, 2020 (a mere 6 weeks after Dr. Harris provided notice of the 

School’s shutting down on-campus learning) the City unilaterally declared that 

negotiations for any amendments to the Lease were over and that Winston’s first 

Redevelopment Deadline was now October 2, 2020—four months away and in the middle 

of the Pandemic. 

 

The Pandemic’s Profound Impact on the School’s Design 

40. When the City broke off the negotiations of the Lease and set the 

October 6, 2020 deadline, Winston immediately contested that action.  Attached hereto as 

Exhibit 6 is a true and correct copy of a letter dated June 10, 2020 sent by Winston’s 

counsel to the City protesting the unilateral termination of Lease negotiations.  Among 

other things, the June 10, 2020 letter specifically invoked the Force Majeure Clause as a 

direct and proximate result of the Pandemic that took root in California in or around March 
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2020 and remains to this day.  Notably, in subsequent correspondence, the City rejected 

this claim—asserting that the Force Majeure Clause had no application. 

 

41. Winston, as the owner and operator of a school for children with 

learning disabilities, was profoundly impacted by the Pandemic.  Winston’s student 

population was (and remains) at higher risk than the general population of students at 

comparable San Diego schools.  As such, the potential risk to Winston’s students due to 

the Pandemic was of major concern and required, among other things, changes to 

Winston’s design plans for the School renovation that would facilitate distance learning 

and/or on-campus learning while in the Pandemic.  Of particular concern was the 

ventilation of the buildings and how the student population would move about while 

maintaining social distancing.  Such redesigns took time and resources but did not, in any 

way, involve an inability to pay for the planned renovation nor constitute a failure to 

“timely process entitlements and proceed with construction.” 

 

42. Given the ongoing threat of the Pandemic, Winston also reconsidered 

the best way to proceed in the redevelopment.  Rather than completely demolishing the 

existing Improvements and rebuilding from the ground up, Winston determined that it was 

in the best interest of the School and its students to engage in major renovations of the 

current Improvements, thereby modernizing them and to make the school available more 

quickly.  Specifically, there were four “original” buildings (the “Original Buildings”) that 

were built in the 1940s and a fifth building (“Building Five”) that was built sometime later.  

Those Original Buildings had outdated and inadequate ventilation, plumbing, and electrical 

systems that were largely incompatible with “best practices” for schools to operate during 

the Pandemic when children would be allowed to return to campus.  For example, the 

electrical system and the internet cabling were inadequate to support the hybrid model of 

both remote and in-class learning.  Additionally, Winston believed (and was informed by 

the City) that, if it proceeded with a remodel (rather than a demolition and rebuild), it 
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would proceed through the Administrative Design Review (“ADR”) permit process, which 

was quicker and faster to get approvals and permits—so that it could start construction as 

soon as possible while the students were off-campus. 

 

43. In light of these realities, Winston sprang into action.  In the Spring of 

2020, Winston revised its redevelopment plans for major remodeling of the four Original 

Buildings in “Phase I” of the renovation, and then address Building Five in a “Phase II.”  

Such a phased construction was perfectly reasonable given that Winston would transition 

operations/staff into Building Five while the other, Original Buildings were being 

renovated.  Winston—desiring to act quickly while the School was engaged in remote 

learning because no children were on campus—lined up its construction crew, manager, 

and architect (Jon Dominy) to begin construction as soon as possible so that the 

renovations could start when no students were present.  As such, Winston submitted its 

proposed redevelopment plan (the “June Plan”) to the City’s Planning Department on 

June 15, 2020.  The June Plan detailed Winston’s plans to engage in a “major remodel” of 

the Original Buildings.  Winston believed that this submittal would satisfy the first 

Redevelopment Milestone—however, it was only the beginning of the City’s intentionally 

arduous and grossly unfair process leading to this Complaint. 

 

As Winston Was Working on its Plans for the Major Remodel, a New Issue Arose 

Regarding the Proposed Fence Installation 

44. At the same time that Winston was attempting (through its June Plan) 

to focus on its major remodel and redevelopment of the Original Buildings, a new issue 

arose between the City and Winston that was, in many ways, a harbinger of things to come 

with respect to the City’s behavior under the Lease and how it would assert its rights to 

approve Winston’s plans.   
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45. In light of the Pandemic, the School was, generally speaking, 

unoccupied.  As the School was, essentially, located within the middle of a public park (the 

Shores Park), questions about safety and premises liability led Winston to desire to 

improve and/or install a better fence around its leasehold and ensure that unmasked and 

members of the public who did not abide by the health/safety protocols could not come 

onto the School grounds at will.  Further, in order to reopen the School during the 

Pandemic, it was necessary to have a “single point of access” through which the students 

could enter and be checked for symptoms and/or verify that they were symptom free and 

could be at the School safely. 

 

46. As such, Winston prepared plans to design, fabricate, and install a 

substantial, metal fence around the School.  Winston submitted those plans to the City’s 

Planning Department and received approval.  However, in July 2020, as part of the fence 

installation process, a new survey (the “New Survey”) was conducted and it determined 

that the Initial Survey (which the City had procured, for which Winston had partially paid, 

and which was incorporated into the Lease) was wrong. 

 

47. As determined by the New Survey, the boundaries based on the Initial 

Survey incorporated into the Lease was incorrect and/or not mapped onto the Premises 

correctly.  More specifically, the boundary lines between where Winston (in reliance on 

the Initial Survey and the City’s representations) believed its Premises existed were off by 

approximately 15 feet.  That error had substantial ramifications on utility of Winston’s 

Premises.  By shifting the boundaries to comply with the New Survey, Winston’s Premises 

now included additional land upon which it could not develop, due to, among other things, 

setbacks and the City’s Easement.  In effect, the usable space of the Premises was 

substantially reduced even if the overall size of the Premises remained 1.8 acres. 
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48. The discovery of the incorrect boundary lines had a substantial and 

significant effect on Winston and its plans.  Winston calculated that, as a result of using the 

new boundary lines from the New Survey, its developable footprint shrank from 

approximately 80,455 square feet to 68,690 square feet—a 15% reduction in developable 

space.  This meant that Winston’s ongoing redevelopment plans had to be reconfigured to 

take the “true” boundaries into account, at substantial expense in time, money, and energy.  

Further, since the fence materials had already been designed and procured, the change in 

the boundary lines meant that some of those materials were wasted and/or had to be 

refabricated—all at Winston’s expense—as well as having new designs for where the 

fence would be installed. 

 

49. Perhaps more troubling, Winston discovered that it had been paying 

rent (initially at $197,245.39 per year and rising as set forth in the Lease) for almost 

12 years when, in reality, it never had rights or the ability to use almost 15% of the 

Premises it believed it was paying for.  In effect, Winston had been overpaying (and will 

continue to overpay) because the Premises it bargained for had a substantially smaller 

developable footprint than the City had led Winston to believe. 

 

50. Although Winston was, eventually, able to get the fence installed (at 

more cost than it should have), these issues would be added to the ongoing disputes 

between the City and Winston with respect to the redevelopment of the Premises and the 

ongoing effort to meet the Redevelopment Milestones. 

 

The City Constantly Changed the Criteria Regarding Redevelopment 

51. While Winston was dealing with the issues regarding the boundary 

lines and the fence, it was also attempting to move forward with its plans for 

redevelopment.  As alleged below, these efforts were constantly blocked and/or burdened 
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by the City which used its dual role as landlord and regulator to obstruct Winston at every 

turn. 

 

52. Following the submittal of the June Plan to the City’s Planning 

Department (as was appropriate for the ADR review process), Winston waited to receive 

comments or approval of the plans from the City.  Instead, on September 24, 2020, the 

City (acting through CJ Johnson, the City Manager) sent Winston a letter stating that, 

among other things, that it was unclear whether the June Plan qualified as “redevelopment” 

as was intended under the Lease.  Instead, Ms. Johnson stated that the City Council (acting 

as landlord) would be “amenable to considering the School’s proposed development 

concept,” but then—using its power as a municipality to approve plans—imposed 

substantial and additional terms not present in the Lease.  For example, in the 

September 24, 2020 letter, the City demanded that Winston show how it will “meet its 

parking area requirement within the leasehold area”—even though, per the Lease, Winston 

had access to parking at the Non-Exclusive Use Parking Area, and would have such access 

unless and until the City (as landlord) developed it—and even then, the City could not 

impose regulations or restrictions on Winston’s use of the Non-Exclusive Parking Area 

that interfered with Winston’s use of the Premises.  Attached hereto as Exhibit 7 is a true 

and correct copy of the letter from the City sent to Winston on or about September 24, 

2020 (the “September 24 Letter”). 

 

53. Perhaps more troubling, the September 24 Letter also announced the 

process through which the City would be acting in considering Winston’s redevelopment 

proposals.  In essence, the City stated that the City Council (acting on behalf of the City as 

landlord) would review Winston’s redevelopment application to determine—in the City’s 

sole discretion—whether it satisfied the Lease terms as being “redevelopment” and then 

(and only then) would the City Council authorize the City Manager to sign Winston’s 

redevelopment application.  Since the signature of the property owner is a required element 
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of a “complete redevelopment application” for projects in the City, the City was, 

effectively, claiming the power to “pre-judge” Winston’s redevelopment application and 

extract concessions from Winston (by withholding its signature) that it would never be 

able to extract through the normal entitlement and redevelopment process of going directly 

to the City’s Planning Department.  

 

54. The September 24 Letter represented a marked distinction and change 

of the normal course for entitlement approval.  Typically, a landlord merely signs the 

application and then the City (as land use regulator) would evaluate the application and 

provide feedback.  Here, however, the City was asserting its power both as landlord and as 

regulator—using its (claimed) private right as a landlord to control the process through 

which Winston would be able to seek approval of its redevelopment application.  Then, 

when it chose, the City would use its public authority as the land use regulator to put more 

and more pressure on Winston by raising new and different issues with the redevelopment 

application in an attempt to prevent Winston from meeting its contractual deadlines.  This 

“dual role” gave the City inordinate power over Winston—who simply wanted to comply 

with the Lease and redevelop the Improvements in the quickest manner possible to make 

the School ready for students to return to campus when allowed. 

 

55. The City’s abuse of its dual role as “landlord” and “regulator” was 

immediately apparent in the September 24 Letter.  Through the September 24 Letter, the 

City instructed Winston to use a form of application and checklist (the “Uniform 

Development Application”) available at the City’s website.  A true and correct copy of a  

blank Uniform Development Application is attached hereto as Exhibit 8.  Yet, in that very 

same September 24 Letter, the City demanded that Winston provide additional (and more 

detailed) information than is required by the Uniform Development Application.  More 

specifically, the City demanded that Winston provide “a parking analysis” and a “site plan 
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that illustrates compliant parking located entirely within the school’s lease area.”  

Additionally, the September 24 Letter required: 

As a component of the broader remodel of the school, existing 

buildings must be brought into compliance with current 

code…Submit detailed construction drawings…including 

necessary structural plans, details and reports…Submitted 

plans and reports shall include a detailed list of deficiencies 

with Chapter 23.12 as applicable, and include a plan for how 

those deficiencies will be upgraded to current codes per the 

proposed improvements. 

 

56. The parking study and the detailed construction plans demanded by 

the September 24 Letter are not required elements of the Uniform Development 

Application but are, instead, additional demands foisted upon Winston by the City—

purportedly acting as landlord—as preconditions to the City’s even signing a 

redevelopment application and making it “complete” so as to satisfy the first 

Redevelopment Milestone.  These demands, in the normal course of the local government 

entitlement process, would only be required after an application had been submitted, been 

deemed complete, and the parties proceed to the building permit process—not at the 

“application” stage.  By demanding this information now, the City was imposing unfair, 

improper, and cost-prohibitive requirements on Winston that resulted in additional expense 

and delays as these new “requirements” were not contemplated by Winston at this stage of 

the design.  Making matters worse, by communicating these requirements to Winston on 

September 24, 2020—just eight days before the October 2, 2020 deadline—the City was 

practically ensuring that Winston would be unable to meet the first Redevelopment 

Milestone and would, therefore, be in default. 
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57. On October 2, 2020, the City (purportedly acting as landlord) issued a 

notice of default, thereby triggering Winston’s first 90-day cure period.  The initial 90-day 

deadline to cure (January 6, 2021) was subsequently extended to April 8, 2021—the City 

unilaterally extended the deadline, presumably to give the City more time to come up with 

reasons to find fault with Winston’s pending June Plan. 

 

Winston Attempts to Comply, But the City Presents a Moving Target for a “Complete 

Develop Application” 

58. After receiving the September 24 Letter, Winston endeavored, to the 

best of its ability, to address the City’s purported concerns—even though those issues were 

not part of any normal “redevelopment application.”  But, since the City (as landlord) was 

required to sign Winston’s development application to make it complete (according to the 

City, as regulator), Winston attempted in good faith to meet these unreasonable (and 

improper) requirements. 

 

59. On or around March 9, 2021, Winston submitted (again) its 

redevelopment application (the “March Application”) to the City’s Planning Department.  

Winston subsequently paid all required fees for consideration of the March Application in 

that same month.  The March Application showed how Winston intended to develop the 

first four Original Buildings in Phase I, and then redevelop Building Five in Phase II.  By 

submitting the March Application, Winston met its obligation to submit a “complete 

redevelopment application” by April 8, 2021 and thus cure the default issued by the City 

(as landlord) on October 2, 2020. 

 

60. The City informally reviewed the March Application and suggested 

additional issues to Winston—presumably because the March Application did not meet the 

City’s expectations of a “complete development application.”  More troubling, on or about 

March 23, 2021, the City sent a letter to Winston’s architect (Mr. Dominy) that changed 
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the manner in which the City (as regulator) would process and evaluate Winston’s March 

Application—changing from the more streamlined criteria of an “Administrative Design 

Review” (“ADR”) permit application process to the much more stringent (and cost-

intensive) “Design Review Board” (“DRB”) permit application process.  DRB permit 

processes are typically used for demolishment and rebuilding projects—thus, since 

Winston was now expecting to do a major remodel of the Improvements, it was more 

appropriate for it to proceed through the ADR permit process.  Importantly, a 

determination under the ADR process is issued “internally” by the City’s staff, with any 

timely appeal heard before the Design Review Board.  Conversely, a decision under the 

DRB process is rendered by the Design Review Board, with appeals heard by the City 

Council.  In this instance, both the Design Review Board and City Council decisions may 

be rendered only after noticed public hearings.  Thus, by changing Winston’s application 

process from the ADR process to the DRB process, the City was ensuring that the City 

Council would ultimately control whether (or not) Winston would ever be permitted to 

implement its plans for the Improvements in accordance with the Lease.  This change in 

position was communicated, by the City’s Planning Department, to Winston’s architect 

(Mr. Dominy) on April 1, 2021, along with a series of additional requests and/or issues the 

City had identified during its review of the March Application. 

 

61. Following the City’s decision to apply the DRB criteria to Winston’s 

March Application, the City extended the deadline to cure the default for April 8, 2021 to 

June 8, 2021.  It did so via a letter sent on April 6, 2021 (the “April 6 Letter”), a true and 

correct copy of which is attached hereto as Exhibit 9.  The April 6 Letter was notable 

because, while it discussed Winston’s March Application and the approval process, it also 

emphasized that the City Council (as landlord) had additional concerns that needed to be 

addressed that were separate and apart from the approval process.  In essence, the City was 

laying the groundwork for finding that, even if Winston complied with the requirements of 

the City (as regulator), the City would still not approve of the March Application. 
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62. Following the April 6 Letter, the City worked with Winston to set up 

a time for Winston to present any comments or revisions in response to the comments 

issued.  Then, on May 17, 2021, the City Council conducted a hearing to address the 

March Application.  During that hearing, the City Council members (including Mayor 

Terry Gaasterland) expressed their concern that Winston’s failure to address Building Five 

in Phase I meant that Winston was not engaging in a “major remodel” under the terms of 

the Lease and, therefore, had not met the Redevelopment Milestone.  Additionally, the 

City Council reiterated its concern that Winston must provide all of its parking 

requirements through spaces located on the Premises—even though (1) Winston had been 

assured by the City that parking would not be a problem when the City wanted to remove 

the parking lot from Winston’s Premises, and (2) Winston had bargained for access to the 

Parking Non-Exclusive Use Area and was entitled to use that area unless and until the City 

wanted to redevelop that area.  Based on this meeting, the City unilaterally extended 

Winston’s deadline to cure to July 23, 2021 so that Winston could submit new plans to 

address the City Council’s stated concerns.   

 

Winston Submits Updated Plans and Requests Mediation to Resolve the Disputes, But the 

City Refuses 

63. On July 1, 2021, Winston submitted additional changes of its plans to 

address the City’s concerns (the “July 1 Submittal”), including plans to use “tandem” 

parking to address the City’s (improperly imposed) requirement that all parking be 

provided on Winston’s Premises—and not the Non-Exclusive Parking Area Winston had 

bargained for in its Lease.   

 

64. Winston was concerned that the City’s constant moving of the 

proverbial goal posts and the seeming ability of the City to alter, at will, the criteria for a 

“completed development application,” would mean that the City would also find that the 
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July 1 Submittal would be incomplete.  Accordingly, on July 2, 2021, Winston (through its 

counsel) sent a letter to the City Attorney invoking the Dispute Resolution Provision in the 

Lease and requesting mediation.  Attached hereto as Exhibit 10 is a true and correct copy 

of the July 2, 2021 letter.  Winston hoped to mediate its disputes with the City about the 

differing interpretations of the Lease and, therefore, pave the way for meeting the July 23, 

2021 deadline. 

 

65. Surprisingly, rather than agree to mediation, on July 14, 2021, the 

City responded with a letter interpreting the Lease’s dispute resolution provision very 

narrowly and refused to agree to private mediation.  Attached hereto as Exhibit 11 is a true 

and correct copy of the City’s July 14, 2021 letter. 

 

66. The same day as the City rejected mediation, the City also deemed the 

July 1 Submittal to be “incomplete.”  In doing so, the City raised new issues that had never 

been raised before—including concerns about where Winston’s trash facilities were 

located.  Attached hereto as Exhibit 12 is a true and correct copy of the City’s July 14, 

2021 letter stating  that the July 1 Submittal was still incomplete. 

 

The City Maintained the July 23, 2021 Deadline, Which Winston Attempted to Meet 

67. Having refused mediation, the City adhered to the July 23, 2021 

deadline it gave to Winston to cure the alleged default.  In advance of that deadline, 

Winston submitted still more amended plans to address the City’s concerns.   

 

68. In light of the City’s July 14, 2021 letter in response to the July 1 

Submittal, on July 19, 2021 (i.e., 4 days before the City’s supposed deadline), Winston 

submitted still further plan amendments to try and satisfy the City’s concerns (the “July 19 

Submittal”).   
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69. On July 20, 2021, the City notified Winston that it would schedule a 

City Council meeting in August 2021 to evaluate Winston’s submission and determine if 

Winston had satisfied the City’s concerns and, therefore, met the July 23, 2021 deadline 

that the City had imposed.  Eventually, the City scheduled a special meeting for August 11, 

2021. 

 

The City Responds to the July 19 Submittal, and Winston Responds Before the August 11, 

2021 City Council Meeting 

70. On July 29, 2021—about two weeks before the upcoming City 

Council meeting on August 11, 2021—the City’s Planning Department responded to 

Winston’s July 19 Submittal and, once again, found that Winston had failed to address the 

concerns and that the application was still “incomplete.”  Attached hereto as Exhibit 13 is 

a true and correct copy of the City’s July 29, 2021 response.  Notably, the July 29, 2021 

response requested (1) a Historical Resource Technical Report, and (2) a parking study 

regarding the impact of the proposed tandem spaces.  As it had done multiple times before, 

the City was imposing a non-standard term (i.e., the Historical Resource Technical Report) 

that is not usually required as part of a development application.  Additionally, for the first 

time, the City was questioning whether Winston’s driveway would have sufficient width to 

accommodate two-way traffic.  None of these requests were appropriate to consider at the 

“application” stage and were, instead, being improperly foisted upon Winston to justify a 

default. 

 

71. On August 10, 2021, and in advance of the August 11, 2021 City 

Council meeting, Winston submitted amended plans, a parking study, and a Historical 

Resource Technical Report (which represented an additional cost to Winston given the 

short turnaround) which fully addressed the City’s July 29, 2021 response (the “August 10 

Submittal”).  The August 10 Submittal constituted a substantial amount of work in a 
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compressed time period but Winston was attempting to do everything it could to meet the 

deadline and remodel the School. 

 

The City Ignores the August 10 Submittal and Votes to Terminate the Lease 

72. On August 11, 2021, the City Council conducted a special session to 

determine Winston’s fate.  Initially, the City Council voted to not consider the August 10 

Submittal since it was made after the July 23, 2021 deadline—even though it was 

expressly made in response to the City’s July 29, 2021 letter (which was sent by the City 

as regulator).  Then, the City Council (acting as landlord) voted to terminate the Lease on 

the ground that Winston had not satisfied the first Redevelopment Milestone within the 

time to cure the initial default that the City had declared back in October 2020.   

 

73. On August 12, 2021, the City sent a formal letter (the “Termination 

Letter”) notifying Winston that the Lease had been terminated.  A true and correct copy of 

the August 12, 2021 letter is attached hereto as Exhibit 14.  According to the August 12, 

2021 letter, Winston would have to vacate the Premises by July 1, 2023. 

 

The City Makes Inconsistent Statements Regarding Whether Winston Still Had 90 Days to 

Cure 

74. Under the terms of the Lease, once the City issued the formal notice 

of termination, Winston still had 90 days to cure the default—until November 12, 2021.  

(Exh. 2, Lease, ¶ 3(b)(ii)).  Winston, therefore, began working diligently to meet the 

deadline and cure the default. 

 

75. Despite the clear language from the Lease, the City’s officials 

publicly took inconsistent positions with respect to this 90-day cure period.  In a news 

article appearing on the website of the Del Mar Times on August 31, 2021, the City’s 

Mayor (Terry Gaasterland) was reported to have told a crowd of protesters that Winston 
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had 90 days to cure the default after the Termination Letter.  However, in that same article, 

the City’s Assistant City Manager (Kristen Crane) was quoted as stating that the vote of 

August 11, 2021 was a “final determination with no additional cure period.”  Attached 

hereto as Exhibit 15 is a true and correct copy of the August 31, 2021 news article from 

the Del Mar Times. 

 

76. To add to the confusion, on September 9, 2021, Winston received a 

letter from the City stating that Winston’s application was being “administratively 

withdrawn,” and a portion of its fees would be refunded.  This letter (the “Withdrawal 

Letter”) indicated that Winston would not be given any further opportunities to attempt to 

address the City’s concerns—despite the plain language of the Lease.  A true and correct 

copy of the Withdrawal Letter is attached hereto as Exhibit 16. 

 

Because the Withdrawal Letter Failed to Address the August 10 Submittal, the August 10 

Submittal is Deemed Complete as a Matter of Law 

77. Not only did the Withdrawal Letter seemingly cut off Winston’s cure 

period (thereby depriving it of its bargained for rights in the Lease), but the Withdrawal 

Letter did not substantively respond to the August 10 Submittal.  This is significant 

because, under California’s Permit Streamlining Act (California Government Code section 

65920 et seq), public agencies, like the City, must respond and determine whether an 

application is complete or not within thirty (30) days of the submittal of the application or 

any supplemental information.  Cal. Gov. Code § 65943(b).  If a local government fails to 

substantively respond to submitted applications or supplemental material within those 

30 days, those applications are “deemed complete” as a matter of law.  Cal. Gov. Code 

§ 65943(b) (“If the written determination is not made within that 30-day period, the 

application together with the submitted materials shall be deemed complete for purposes of 

this chapter.”). 
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78. While the City’s Withdrawal Letter claimed it was terminating 

Winston’s application, it did not address—substantively—the August 10 Submittal, nor did 

it make a determination of whether—finally—the City had deemed Winston’s application 

“complete.”  As such, by force of law under the Permit Streamlining Act, Winston’s 

application is now “deemed complete,” which means that it has satisfied the first 

Redevelopment Milestone within the 90-day cure period following the Termination Letter. 

 

79. In light of the foregoing, on September 10, 2021, Winston’s counsel 

sent a detailed letter explaining how Winston’s application was now “deemed complete” as 

a matter of law, and requested that the City formally rescind the termination of the Lease 

and the Termination Letter.  Attached hereto as Exhibit 17 is a true and correct copy of 

Winston’s September 10, 2021 letter, which requested a response by September 24, 2021. 

 

80. To date, the City has not responded to Winston’s September 10, 2021 

letter. 

 

81. In light of the City’s continuing actions of (1) refusing to accept 

Winston’s application as “complete” and determine it had satisfied the first 

Redevelopment Milestone, and (2) terminating the Lease in contravention of the Lease 

language, Winston is left with no choice but to file this action and seek Court orders to 

eliminate the default and allow Winston to continue its mission of teaching special needs 

children for years to come. 

 

The City is Motivated to Evict Winston in Order to Comply With Affordable Housing 

Requirements 

82. Given the constant disputes under the Lease between the City and 

Winston, one must examine what the City would gain if Winston’s Lease was actually 

terminated.  The answer is simple:  The City needs usable land to create affordable housing 
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or else it may face legal action by the State of California.  Evicting Winston frees up a 

substantial amount of City-owned real property that the City can use for affordable 

housing—thereby allowing it to comply with State law and avoid litigation.   

 

83. Under California state law, a Regional Housing Needs Assessment 

(“RHNA”) must be conducted approximately every 10 years for the various regions of 

California.  The RHNA (which is authored by a regional administrative entities) 

determines how many affordable housing units (for very low, low, moderate, and above 

moderate) each city within a particular region must provide within a multi-year projection 

time-period (referred to as a “Cycle”).  City governments are then tasked with meeting 

those requirements in the RHNA for that particular Cycle, which are numbered 

sequentially.  The most recently completed cycle (the “Fifth Element Cycle”) spanned the 

time of January 1, 2013 to December 31, 2020.   

 

84. The San Diego Association of Governments (“SANDAG”) is 

responsible for creating and implementing the RHNA plan for the region of California that 

includes San Diego County and the City.  For the Fifth Element Cycle, SANDAG assigned 

the City a certain number of affordable housing units the City had to provide—the City’s 

“fair share” of low income housing.  By the end of the Fifth Element Cycle, the City had 

failed to provide sufficient affordable housing and was, therefore, in defiance of California 

law. 

 

85. In 2021, the City recognized that it had failed to meet its obligations 

in the Fifth Element Cycle.  It admitted as much when it adopted the “City of Del Mar 

Housing Element Update” (the “Sixth Housing Cycle Update”) in March 2021, excerpts of 

which are attached hereto as Exhibit 18.  As set forth in the Sixth Housing Cycle Update, 

the City admitted it had failed to meet its obligations under the Fifth Element Cycle.  

(Exh. 18, p. 1-3).  Thus, the City recognized that “This puts the City at risk of exposure to 
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a variety of fiscal impacts and regulatory impacts that could reduce local control over 

housing-related decision-making.”  (Id.)  As part of its obligations to the State and under 

RHNA, the City is adopting additional programs to not only finish its obligations under the 

Fifth Housing Cycle but to also comply with its Sixth Housing Cycle obligations.  (Id., 

p. 1-5). 

 

86. The potential consequences for the City if it fails to comply with its 

obligations are substantial.  Indeed, the State of California has threatened and/or initiated 

legal proceedings against several cities who failed to meet their affordability housing 

obligations under their applicable RHNAs.   

 

87. In light of the City’s failure to meet its obligations under the Fifth 

Housing Cycle, coupled with its “extra” obligations under the Sixth Housing Cycle, the 

City is incentivized to provide space for affordable housing.  This plan is furthered by 

retaking the Premises from Winston and then either (1) putting affordable housing directly 

at that location, or (2) moving the City’s other buildings to the Premises and then using 

those locations to provide affordable housing units. 

 

88. The foregoing allegations demonstrate the City’s motive for evicting 

Winston.  By removing Winston from the Premises (and, pursuant to Paragraph 12(e), 

forcing Winston to remove the Improvements and restore the Premises to a graded lot—at 

Winston’s cost), the City will be well-positioned to take advantage of the Premises for its 

affordable housing goals—no matter the costs to the special education community and 

Winston’s students. 
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FIRST CAUSE OF ACTION 

Declaratory Relief Re Force Majeure 

(Against All Defendants) 

89. Winston re-alleges and incorporates Paragraphs 1 through 88 as if set 

forth herein. 

 

90. A dispute regarding the rights to real property and under a written 

document (the Lease) has arisen and now exists between Winston and the City in that 

Winston contends that it properly invoked and is protected by the Lease’s Force Majeure 

Clause in that the COVID-19 Pandemic prevented Winston from meeting its first 

Redevelopment Milestone and, since the COVID-19 Pandemic remains, it cannot be in 

breach of Lease since the deadlines have been extended. 

 

91. A dispute regarding the rights to real property and under a written 

document (the Lease) has arisen and now exists between Winston and the City in that the 

City contends that Winston did not properly invoke and is not protected by the Lease’s 

Force Majeure Clause in that the COVID-19 Pandemic and, therefore, is in breach of the 

Lease for failing to meet the first Redevelopment Milestone. 

 

92. Winston therefore desires a judicial determination and declaration by 

this Court concerning the question of whether the Force Majeure Clause under the Lease 

was properly invoked and, therefore, precludes Winston from being in default of the Lease 

for failing to meet a Redevelopment Milestone. 
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SECOND CAUSE OF ACTION 

Declaratory Relief Re Major Remodel 

(Against All Defendants) 

93. Winston re-alleges and incorporates Paragraphs 1 through 92 as if set 

forth herein. 

 

94. A dispute regarding the rights to real property and under a written 

document (the Lease) has arisen and now exists between Winston and the City in that 

Winston contends that its plans to renovate the Improvements at the Premises (rather than 

demolishing and rebuilding the Improvements) satisfies the Lease’s requirement that 

Winston engage in “Redevelopment” as that term is defined in the Lease as “The proposed 

demolishment, removal, and replacement (or major remodel) of the Improvements (as 

defined in Exhibit C) on the Premises by Tenant.”  (Lease, ¶ 3(b)). 

 

95. A dispute regarding the rights to real property and under a written 

document (the Lease) has arisen and now exists between Winston and the City in that the 

City contends that Winston’s plans to renovate the Improvements at the Premises (rather 

than demolishing and rebuilding the Improvements) does not satisfy the Lease’s 

requirement that Winston engage in “Redevelopment” as that term is defined in the Lease 

as “The proposed demolishment, removal, and replacement (or major remodel) of the 

Improvements (as defined in Exhibit C) on the Premises by Tenant.”  (Lease, ¶ 3(b)). 

 

96. Winston therefore desires a judicial determination and declaration by 

this Court concerning the question of whether its plans satisfy the definition of 

“Redevelopment” because it includes a “major remodel” of the Improvements on the 

Premise. 
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THIRD CAUSE OF ACTION 

Declaratory Relief Re Obligation to Sign Winston’s Application 

(Against All Defendants) 

97. Winston re-alleges and incorporates Paragraphs 1 through 96 as if set 

forth herein. 

 

98. A dispute regarding the rights to real property and under a written 

document (the Lease) has arisen and now exists between Winston and the City in that 

Winston contends that the City, as landlord and property owner, is contractually obligated 

to sign Winston’s development application pursuant to Paragraphs 10 and 32 of the Lease 

and, therefore, the City wrongfully refused to sign Winston’s applications—which was 

identified as one of the deficiencies that prevented Winston from meeting its first 

Redevelopment Milestone.  (Lease, ¶¶ 10, 32). 

 

99. A dispute regarding the rights to real property and under a written 

document (the Lease) has arisen and now exists between Winston and the City in that the 

City contends that it is not obligated to sign Winston’s redevelopment application(s) unless 

it determines it has met the requirements of the Lease and, therefore, it acted properly in 

failing to sign the Application.  (Lease, ¶¶ 10, 32). 

 

100. Winston therefore desires a judicial determination and declaration by 

this Court concerning the question of whether the City properly refused to sign Winston’s 

redevelopment application and, therefore, whether that was a proper basis for Winston’s 

application to be deemed “incomplete.” 

 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 -36-  
SMRH:4824-6655-0003.3 COMPLAINT 
 

FOURTH CAUSE OF ACTION 

Declaratory Relief Re Non-Exclusive Parking Easement 

(Against All Defendants) 

101. Winston re-alleges and incorporates Paragraphs 1 through 100 as if 

set forth herein. 

 

102. A dispute regarding the rights to real property and under a written 

document (the Lease) has arisen and now exists between Winston and the City in that 

Winston contends that, pursuant to the terms of the Lease, it is entitled to use (and rely 

upon) the Non-Exclusive Use Parking Area as part of its plans to redevelop the School and 

it was, therefore, improper for the City to require Winston to provide for all of its parking 

needs only on the Premises.  (Lease, ¶ 2(c)). 

 

103. A dispute regarding the rights to real property and under a written 

document (the Lease) has arisen and now exists between Winston and the City in that the 

City contends that Winston’s rights to the Non-Exclusive Use Parking Area were 

insufficient to allow Winston to rely on (and cite to) that provision when addressing its 

parking needs in its redevelopment application.  (Lease, ¶ 2(c)). 

 

104. Winston therefore desires a judicial determination and declaration by 

this Court concerning the question of whether the City’s refusal to allow Winston to rely 

on the Non-Exclusive Parking Use Area to provide for its parking needs in its 

redevelopment application. 
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FIFTH CAUSE OF ACTION 

Declaratory Relief Re Non-Breach of Lease 

(Against All Defendants) 

105. Winston re-alleges and incorporates Paragraphs 1 through 104 as if 

set forth herein. 

 

106. A dispute regarding the rights to real property and under a written 

document (the Lease) has arisen and now exists between Winston and the City in that 

Winston contends the City improperly determined that Winston had failed to meet the first 

Redevelopment Milestone based on the applications (and supplemental information) 

Winston submitted to the City.  Winston further contends that the City (acting as landlord) 

has imposed new and additional (and improper) requirements on Winston in order to deem 

Winston’s applications “incomplete” even though they were and/or would have been had 

the City signed the application as required by the Lease.  As such, Winston contends that it 

did not breach the Lease and cannot be evicted from the Premises. 

 

107. A dispute regarding the rights to real property and under a written 

document (the Lease) has arisen and now exists between Winston and the City in that the 

City contends that Winston breached the Lease and is, therefore, subject to eviction 

because it failed to meet the first Redevelopment Milestone and failed to cure. 

 

108. Winston therefore desires a judicial determination and declaration by 

this Court concerning the question of whether Winston breached the Lease because its 

redevelopment applications were complete and timely submitted. 
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SIXTH CAUSE OF ACTION 

Declaratory Relief Re Curing of the Alleged Breach 

(Against All Defendants) 

109. Winston re-alleges and incorporates Paragraphs 1 through 108 as if 

set forth herein. 

 

110. A dispute regarding the rights to real property and under a written 

document (the Lease) has arisen and now exists between Winston and the City in that 

Winston contends that, even if Winston breached the Lease by failing to submit a complete 

redevelopment application by the City’s deadline, it cured the alleged default because, as a 

matter of law, the City failed to substantively respond to the August 10 Submittal and, 

therefore, Winston’s redevelopment application is deemed “Complete.”  Since the 

redevelopment application was deemed “Complete” within the 90 day cure period, 

Winston cured whatever default existed and, consequently, cannot be evicted by the City. 

 

111. A dispute regarding the rights to real property and under a written 

document (the Lease) has arisen and now exists between Winston and the City in that the 

City contends that Winston’s redevelopment application is not deemed “Complete” under 

the Permit Streamlining Act and/or Winston did not cure its alleged default within the 

90 day cure period. 

 

112. Winston therefore desires a judicial determination and declaration by 

this Court concerning the question of whether Winston cured the alleged default (if one 

existed) within the 90 day cure period established by the Lease. 
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SEVENTH CAUSE OF ACTION 

Breach of the Implied Covenant of Good Faith and Fair Dealing 

(Against All Defendants) 

113. Winston re-alleges and incorporates Paragraphs 1 through 112 as if 

set forth herein. 

 

114. Winston and the City entered into a binding contract (the Lease) 

whereby the City agreed to lease the Premises to Winston.  The Lease provided that the 

Winston School would redevelop the Premises and could continue leasing the Premises so 

long as the Redevelopment Milestones were met. 

 

115. Winston performed all, or substantially all of the significant things 

that the Lease required it to do, except those obligations which were excused. 

 

116. The City acted in bad faith and failed to deal honestly and fairly with 

Winston, particularly in that it is using its authority to approve redevelopment applications 

(as a governmental regulator) to force Winston into default on the Lease in order to force 

Winston to vacate the Premises in 2023.  More specifically, the City used (and abused) its 

ability to exercise discretion with regard to Winston’s redevelopment application, 

constantly changing the criteria and imposing requirements on Winston that would not be 

required on any other applicant seeking to file a redevelopment application.  In short, the 

City exercised its regulatory discretion in an unjust and unreasonable way so that it could 

disapprove the redevelopment applications(s) Winston submitted in order to be able to use 

its power as landlord to declare Winston in default.  Further, the City has deprived 

Winston of the full 90-day cure period contemplated by Paragraph 3(b)(ii) of the Lease in 

that the City’s Planning Department has withdrawn Winston’s application and attempted to 

refund its fees, thereby preventing Winston from attempting to cure the default and meet 

the first Redevelopment Milestone. 
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117. The City’s conduct caused Winston harm, in that Winston has not 

received the benefits of its contract with the City, namely the ability to redevelop the 

Premises and avoid default of the Lease. 

 

118. This action is properly brought against the City as a party to the Lease 

and in its capacity as Winston’s landlord.  The action is thus not barred by governmental 

immunity.  See, e.g., Souza & McCue Constr. Co. v. Superior Court of San Benito Cty., 57 

Cal. 2d 508, 510 (1962) (“When the state makes a contract with an individual it is liable 

for a breach of its agreement in like manner as an individual, and the doctrine of 

governmental immunity does not apply.”); see also City of Glendale v. Superior Court, 18 

Cal. App. 4th 1768, 1782 (1993) (“The City is a cross-defendant in this action solely in its 

capacity as a landlord.”). 

 

119. As a result of the City’s breach of the implied covenant of good faith 

and fair dealing, the Winston School has been damaged in an amount to be proven at trial 

but, in no event, less than $25,000.  These damages including, among things, the extra 

costs and fees incurred by Winston in seeking the approval of its redevelopment 

application.  

 

EIGHTH CAUSE OF ACTION 

Reformation of Contract 

(Against All Defendants) 

120. Winston re-alleges and incorporates Paragraphs 1 through 119 as if 

set forth herein. 

 

121. If Winston prevails on its causes of action that would result in the 

invalidation of the City’s Termination Letter, then the Lease remains in full force and 
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effect.  If that is the case, then Winston is entitled to seek reformation of the Lease due to 

the reduction of the size of the Premises discovered by the New Survey. 

 

122. With respect to the Lease, there was no meeting of the minds between 

the Parties with respect to the exact boundaries of the Premises because the Original 

Survey (which was incorporated into the Lease) was incorrect when it confirmed the 

boundaries that the parties believed existed.  Following the Original Survey, both Parties 

were under the mistaken belief that the Premises was of a particular developable size and 

location—and Winston prepared its redevelopment plans and applications based on that 

size and location and paid rent based on that size and location. 

 

123. In reality, based on the New Survey, the actual Premises leased by 

Winston (in accordance with the legal description in the Lease) was in a different location 

that substantially reduced the usable space in the Premises because the City’s Easement 

occupied more of the Premises than the parties originally thought.  In effect, Winston’s 

usable leasehold was reduced from an expected 80,455 square feet to 68,690 square feet—

a 15% reduction.  Winston, therefore, has been paying rent for land it cannot use and/or 

develop.  Accordingly, the Lease should be reformed to revise the boundaries and size of 

the Premises and concomitantly reduce the amount of rent Winston will pay due to the 

mutual mistake as to the usable size of Winston’s Premises.   

 

124. The rights of third parties will not be prejudiced by the reformation of 

the Lease because the reduction in rent to match the reduction in usable space only affects 

the City and Winston.  

 

125. In reliance on the mistaken Original Survey of the Premises, Winston 

overpaid to the City more rent than it actually owed.  Accordingly, the City has been 

unjustly enriched by receiving rent payments for property Winston never had a legal 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 -42-  
SMRH:4824-6655-0003.3 COMPLAINT 
 

interest in, and therefore, the City owes restitution to Winston for those overpaid sums 

which exceed $25,000.      

 

126. Additionally, Winston further relied on the inaccurate Original Survey 

of the Premises and constructed a fence surrounding the Premises.  Because this fence was 

constructed based on inaccurate measurements, Winston was forced to incur expenses not 

just for constructing the fence, but also for the unnecessary expense of its removal and 

reconstruction.  Accordingly, Winston is entitled to recover these costs and expenses from 

the City, as it was the City’s responsibility to secure the surveyor who conducted the 

Original Survey. 

 

PRAYER FOR RELIEF 

In light of the forgoing allegations and causes of action, Winston hereby 

prays for the following relief: 

 

ON THE FIRST CAUSE OF ACTION FOR DECLARATORY RELIEF: 

1. For a judicial declaration that the Lease’s Force Majeure Clause 

applies in light of the COVID-19 Pandemic and, therefore, Winston’s deadlines to 

complete the first Redevelopment Milestone have not expired. 

 

ON THE SECOND CAUSE OF ACTION FOR DECLARATORY RELIEF: 

2. For a judicial declaration that Winston’s proposed plans, which 

contemplate the renovation of the Buildings, satisfies the definition of “major remodel,” 

and therefore constitutes “Redevelopment”  as that term is used in the Lease. 

 

ON THE THIRD CAUSE OF ACTION FOR DECLARATORY RELIEF: 

3. For a judicial declaration that, pursuant to Paragraphs 10 and 32, the 

City was obligated to sign Winston’s redevelopment applications and could not, therefore, 
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then use the supposed failure to sign such applications as a reason to deem the 

redevelopment applications as “incomplete.” 

 

ON THE FOURTH CAUSE OF ACTION FOR DECLARATORY RELIEF: 

4. For a judicial declaration that, as the lessee, Winston is entitled to 

continued use of the Non-Exclusive Use Parking Area and to rely on the Non-Exclusive 

Use Parking Area to satisfy its parking requirements for its redevelopment applications. 

 

ON THE FIFTH CAUSE OF ACTION FOR DECLARATORY RELIEF: 

5. For a judicial declaration that Winston did not breach the Lease 

because it submitted a complete redevelopment application within the deadlines and, 

therefore, the City cannot terminate the Lease nor evict Winston. 

 

ON THE SIXTH CAUSE OF ACTION FOR DECLARATORY RELIEF: 

6. For a judicial declaration that, even if Winston did breach the Lease 

by failing to submit a complete redevelopment application by the appropriate deadline, it 

cured such default because, as a matter of law, its application is now deemed complete 

under the Permit Streamlining Act. 

 

ON THE SEVENTH CAUSE OF ACTION FOR BREACH OF THE IMPLIED 

COVENANT 

7. For compensatory damages according to proof but in no event less 

than $25,000. 

 

ON THE EIGHTH CAUSE OF ACTION FOR REFORMATION 

8. For an order reforming the Lease to reflect a reduction in the amount 

of rent to reflect the reduction in the amount of usable space Winston leases from the City. 
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9. For restitution of any rent that Winston overpaid as a result of the 

inaccurate Original Survey which was incorporated into the Lease. 

 

ON ALL CAUSES OF ACTION 

11. For attorneys’ fees according to contract. 

12. For costs according to proof. 

13. For post judgment interest. 

14. For such other and further relief that the Court deems just and proper. 

 

 

Dated:  October 7, 2021 

 Respectfully submitted, 
 
SHEPPARD, MULLIN, RICHTER & HAMPTON LLP 

  
 
By Paul Seeley 

 WHITNEY A. HODGES 
PAUL SEELEY 

Attorneys for Plaintiff 
THE WINSTON SCHOOL OF SAN DIEGO, 

INC. 
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Memorandum of Understanding between the 
City of Del Mar and The Winston School 

This Memorandum of Understanding ("Agreement") is made and entered into as of 
fe-.\-y..i.h .. "'h 2.\ 1 2006 by and between the City of Del Mar ("City") and The 

Winston Sc ool ('Winston School") of San Diego, California. · 

WHEREAS, the City desires to acquire from the Del Mar Union School District 
that certain real property commonly known as the Del Mar Shores Property, as more 
particularly described on Exhibit "A" attached hereto ("Property"); and 

WHEREAS, the Property is improved with four buildings that are presently used 
by the Winston School for class, office and auditorium purposes ("Buildings) in the 
operation of its school for children with learning differences pursuant to the terms of a 
lease between the Winston School and the Del Mar Union School District ("DMUSD 
Lease"); and 

WHEREAS, the City does not want the Buildings or to bear the cost of their 
removal; and 

WHEREAS, the Winston School desires a long term lease in order to continue 
the operation of its school on the Property and is willing to acquire the Buildings for a 
nominal price; and 

WHEREAS, the Winston School agrees that it is not, and will not be, a competitor 
for purchase of the Property, and further agrees, at no cost to the City, to support City's 
efforts to acquire the Property in exchange for the City's agreement to enter into a lease 
as hereinafter provided; and 

WHEREAS, in order to generate the purchase funds necessary for the 
acquisition of the Property, the Parties shall individually and jointly seek donations from 
various individuals and organizations. 

NOW, THEREFORE, in consideration of the mutual covenants and conditions 
herein contained, the Parties hereby agree as follows: 

I. FUNDRAISING 

A. Each Party shall expend reasonable efforts to secure the funds necessary 
for the City to acquire the Property within the time limits set forth in a purchase 
agreement between the City and the DMUSD. 

February 20, 2006 

1. It is anticipated that each party will provide fifty percent (50%) of the 
purchase price of the Property. However, in the event the best 



efforts of the Winston School result in a contribution of less than 
fifty percent (50%), but more than thirty-five percent (35%), then it 
shall have satisfied its financing obligations hereunder. 

2. In determining which portion of the funds raised are attributable to 
the Winston School's or to the City's contribution, the following shall 
apply: 

a. Any donor may specify that his or her donation is to be 
designated exclusively for the Winston School or exclusively for 
the acquisition of Open Space/Park purposes and such 
designation shall apply for the purposes of determining the 
contribution of the Parties. 

b. Provided, however, contributions from any individuals, groups or 
entities jointly approached by the Parties to support the 
acquisition of the Property shall be attributed 50-50 to the 
Parties. 

c. Other than as provided in A.2.b., any donations that are not 
expressly designated for either purpose shall be credited 50-50. 

3. All of the funds credited to the Winston School shall be applied as 
prepaid rent. 

B. This Section I is a material term of this Agreement and time of 
performance is of the essence. 

11. NEW LEASE 

If the City is successful in acquiring the Property as contemplated herein, then 
the Parties will enter into a new lease that shall include the following provisions: 

A. Premises 

The Premises are described as a portion of the Property located at 215 
Ninth Street, Del Mar, California 92014 (hereinafter "Premises"). The Premises shall 
include the areas delineated and described on Exhibit "B," attached hereto and 
incorporated herein by reference. This includes the non-exclusive use of the 
appurtenant parking lot and lawns. The use of the parking lot and lawns shall be shared 
with any other users of the Property by mutual agreement between the Parties. In the 
escrow of the Property, the Buildings will be conveyed to the Winston School for a 
nominal amount, not to exceed $1,000.00, and in consideration of the terms, covenants 
and conditions herein contained. 
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8. Term 

The term of the lease shall be 55 years unless terminated or modified as 
herein provided. 

1. In the event that the Winston School fails to submit a complete 
development application to the City to replace the Buildings within · 
ten (10) years from the commencement of the initial term of the 
lease and thereafter to diligently pursue approval of all required 
permits, then the City may, in its sole discretion, terminate or 
reduce the term of the lease to 39 years. 

2. Upon completion of a complete development and replacement of 
the Buildings by the Winston School, the Parties shall enter into 
good faith negotiations for a new lease. A new lease shall 
incorporate the rent provisions of Section 11. C.1 , set forth herein. 

3. Should Winston School hold over after expiration of the lease, or 
any renewal thereof, such holding over shall be deemed a tenancy 
for month-to-month only. 

C. Lease and other Payments 

Winston School agrees to pay the following lease, utility, and other 
expenses to the City in monthly installments paid in advance: 

1. 

2. 

February 20, 2006 

The sum of $197,245.39 per year, payable in monthly installments 
of $16,437.12. Winston School agrees to an annual adjustment in 
rent based upon the Consumer Price Index (CPI), as published by 
the United States Department of Labor, Bureau of Labor Statistics, 
All Items, Los Angeles-Long Beach Area 1967=100 (CPI). This 
provision C.1. is based on the assumption that the start date for the 
new lease will be June 1, 2007 and all amounts shall be adjusted to 
that date without regard to the actual beginning of the Term of the 
Lease. No CPI adjustment shall be made during the period for 
which rent is prepaid. 

The City shall attempt to separately meter the Premises for 
calculation of utility expenses. If Premises cannot be separately 
metered then Winston School shall pay all utility expenses in the 
following manner. All utility expenses shall! be invoiced by the City 
on a monthly basis and paid by Winston School within ten (10) days 
of receipt of invoice. City agrees to make payments to utility 
companies for reasonable and necessary utility expenses incurred 
in connection with Winston School's operation upon leased 
Premises and will charge Winston School as set forth in this 
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section. Utility expenses include charges for water, sewer services, 
gas, electricity, lights, power, and refuse removal. Other 
commodities, conveniences or services used in or upon the leased 
Premises at any time during the term of this Agreement, including 
telephone charges, shall be paid by Winston School. Winston 
School shall pay fifty percent (50%) of the costs of water for the 
ballfield. The Parties agree to meet and confer regarding water or 
other utility expenses if and when off Premises improvements are 
made to the ballfield or other open space areas. 

3. The full amount of any other taxes, assessments, obligations and 
penalties of any sort which may be levied against the City by any 
local, state or federal authority in connection with the use or 
occupancy of the Premises by Winston School or with this 
Memorandum of Understanding. Payment shall be due upon notice 
by City that payment is due. Any final adjustments to the payments 
shall be made after the close of each fiscal year. 

4. If amounts levied and costs incurred under paragraph 3 apply in 
part to portions of the School other than the Premises, Winston 
School shall pay only in proportion to the ratio which the Premises 
bear to the total area subject to the levies and costs. 

D. Restrictions on Use 

1. 

2. 
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Winston School agrees to use the Premises exclusively for 
educational, development and such other activities and events that 
are related to or on behalf of the School. The Winston School shall 
be responsible for obtaining and complying with all zoning and use 
permits, requirements and/or variances insofar as they relate to 
Winston School's use of the Premises. The City or community 
organizations that may use the Premises shall be responsible for 
obtaining any required permits or other permissions relating to their 
activity on the Premises. 

Notwithstanding the foregoing, and subject to written agreement of 
the Parties, City shall have limited rights to use the facilities on the 
leased Premises for community needs and events. Such rights 
shall be subject to availability, and any expenses attributable to 
such use shall be paid by the City who shall indemnify the Winston 
School against any claims for loss, damage or injury arising out of 
the activities relating to such use. In the event that the Parties are 
unable to agree upon the nature and/or extent of such shared use 
then they will submit to mediation for a determination of the 
reasonableness of such use. 
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E. Maintenance and Repairs 

1 . Winston School shall be expected to make improvements and · 
additions to the Premises. Any improvements, including demolition, 
shall be made only upon the prior written approval of the City, and 
solely at the expense of Winston School. 

2. Upon the termination of the lease, and at the request of the City, 
the Buildings and any alterations or modifications or new buildings 
constructed by Winston School shall be removed and the grounds 
restored to a graded lot. Buildings or other structures may remain 
only at City's written request and with Winston School's approval. 
Such removal shall be completed with in one year after the 
termination of the lease. 

3. Winston School shall keep said Premises in good, clean and 
reasonable condition, including but not limited to the Buildings, 
grounds and landscaping, during the term of this Agreement. 
Winston School shall be solely responsible for all repairs and 
maintenance of the Premises, including but not limited to repairing 
leaking roofing, repaving worn roadways, and irrigation repair. 

4. Winston School shall be responsible for all other maintenance and 
for all custodial services. Any major maintenance by Winston 
School, including but not limited to repainting exterior surfaces, 
shall be with the prior written approval of the City and shall be 
solely at the expense of Winston School. In the event Winston 
School fails to perform maintenance hereunder, City may so notify 
Winston School in writing and give Winston School twenty (20) 
days to perform. Failure of Winston School to perform maintenance 
by the end of said twenty (20) days will authorize the City to cause 
the repairs to be made at the expense of the Winston School. 
Expenses for the repairs shall be paid to the City by the Winston 
School within twenty (20) days after delivery to the Winston School 
of an invoice for such maintenance or by offsetting the expenses of 
such repairs from the prepaid rent. Failure to perform 
maintenance within a reasonable time, or to pay for it as required, 
may be grounds for termination of the Lease, as provided in 
Section II (I) herein. 

5. City or its agents shall have the right to enter and inspect the 
Premises, including the Buildings, at any time during the term of 
this Agreement. If any repairs are needed, City shall provide notice 
in writing to Winston School and request that such repairs be 
completed within a reasonable time. Failure of Winston School to 
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perform repairs by the ,end of thirty (30) days will authorize the City 
to cause the repairs to be made at the expense of the Winston 
School, which expense shall be paid to the City within thirty (30) 
days after delivery to the Winston School of an invoice for such 
repair or by offsetting the expenses of such repairs from the 
prepaid rent. Failure to complete requested repairs within a 
reasonable time, or to pay for the repairs as required, may be 
grounds for termination of the Lease, as provided in Section II (I) 
herein. 

F. Improvements 

City shall cooperate with Winston School if Winston School desires to 
make improvements and/or additions to the Premises. The City shall meet and confer 
to allow Winston School to occupy other portions of the Property, not part of the 
Premises, while improvements or additions are being constructed. The Parties further 
agree to meet and confer to address parking requirements, if needed, for 
improvements. 

G. Insurance and Indemnification 

1. 

2. 
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Winston School shall carry liability insurance of not less than five 
million dollars ($5,000,000) per occurrence for bodily injury and 
property damage to protect Winston School and City. City shall be 
named as an additional insured by endorsement to the policy by 
Winston School, who shall furnish City with a certificate showing 
that the full insurance is in force, and that City is named as an 
additional insured. These documents shall be filed with the 
business office of City before use is made of the Premises. Winston 
School will provide at lease thirty (30) days written notice of 
cancellation of its liability insurance. Failure to provide the City with 
evidence of such insurance and to keep such insurance effective 
shall be grounds for termination under Section II (I). 

Winston School agrees to indemnify and hold City harmless from 
any and all claims, demands, damages, actions and any and all 
other liability including costs and attorneys' fees arising in whole or 
in part out of the acts or omissions of Winston School, its officers, 
agents, employees, visitors or students, or out of the activities, 
treatment or services provided, administered or permitted by 
Winston School, or out of any other use of the Premises by Winston 
School, whether authorized by City or not. City shall be liable to 
Winston School only for damage resulting from the acts or 
omissions of City or its authorized representatives, and City shall 
hold Winston School harmless for all damage arising out of any 
such acts or omissions. 
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3. Winston School shall be liable to City for any and all damage, 
including but not limited to damage to the Property of City resulting 
from the use of said Premises by Winston School, its officers, · 
agents, employees, visitors, or students. 

H. General Provisions 

Winston School shall: 

1. Accept the Premises in an "as-is" condition and be responsible for 
seismic retrofit, ADA, Title 24 or any other accessibility regulations, 
including any other state or federal requirements. 

2. Be responsible for any activities and costs related to asbestos 
removal from the Buildings. 

3. Not assign, transfer, sublease or license the Premises or the use 
thereof to any third party without the prior written consent of the 
City. Any attempted assignment, transfer, sublease or license 
without such consent shall be null and void. City shall not 
unreasonably withhold consent for a sublease or similar 
assignment. 

I. Default, Notice, Termination 

If the Winston School defaults in the payment of rent or additional rent, or 
defaults in the performance of any of the terms, covenants, or conditions of this lease, 
or violates any applicable laws, ordinances or regulations, City shall give to the Winston 
School written notice of such default. If the Winston School does not cure any rent or 
additional rent default within 15 days, or other default within 30 days, after the giving of 
such notice (or, if such other default is of such nature that it cannot be completely cured 
within such 30 days, if the Winston School does not commence such curing within such 
30 days and thereafter proceed with reasonable diligence and in good faith to cure such 
default), then City may terminate this lease. Termination shall occur after not less than 
seven (7) days' written notice to the Winston School, and on the date specified in said 
notice the term of this lease shall terminate, and the Winston School shall quit and 
surrender the Premises to the City, however, the Winston School shall remain liable for 
any damages arising out of its failure to perform any terms, covenants or conditions of 
the lease. 

Ill. INTERPRETATION 

If any action at law or in equity is necessary to enforce or interpret the terms of 
this Agreement, the prevailing party shall be entitled to reasonable attorneys' fees, costs 
and the necessary disbursements in addition to any other relief to which such party may 
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be entitled. As used in this provIs1on, a party shall be deemed to prevail only if it 
recovers an amount in excess of an offer to compromise filed in the action pursuant to 
the provisions of Section 998 of the Code of Civil Procedure. Any award of attorneys' 
fees pursuant to this provision shall be based only on the amount recovered in excess 
of the offer to compromise. 

IV. REPRESENTATION 

Winston School warrants that it is a private tax exempt entity fully authorized and 
licensed to establish and maintain educational programs and services as defined by 
law. 

V. INDEPENDENT PARTIES 

City agrees that its officers, agents, and employees are not employees of the 
Winston School. Winston School agrees that its officers, agents, and employees are not 
employees of the City. 

VI. COMMUNICATIONS 

Any communicat ion under this lease to City shall be addressed to Lauraine 
Brekke-Esparza, City Manager, City of Del Mar 1050 Camino del Mar, Del Mar, 
California 92014. Any communication to Winston School shall be directed to Michael 
Peterson, Headmaster, the Winston School, 215 Ninth Street, Del Mar, California 
92014. 

VII. AMENDMENTS 

This Agreement may be amended in writing and the amendment must be 
approved by the City Council and the Winston School's Board of Directors. 

VIII. ENTIRE MEMORANDUM OF UNDERSTANDING 

This Agreement constitutes the entire agreement between the parties for the 
term specified herein. No other written or oral understanding or representation shall 
have any force or effect unless reduced to writing and signed by the parties hereto or 
their authorized representatives. 

IX. TERMINATION 

A. The City may terminate this Agreement if: 

1. 

February 20, 2006 

The Property cannot be acquired upon terms and conditions 
acceptable to the City. 
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2. The amount of funds raised within the time limit ·established in the 
purchase agreement for the Property is insufficient to carry out the 
intention of the Parties to this Agreement. 

3. The Winston School fails to contribute at least thirty five percent 
(35%) of the purchase price of the Property to the City. 
Termination of this Agreement is the sole remedy for breach of this · 
subsection . 

The City's option to terminate must be exercised prior to the purchase of the 
Property. 

B. The Winston School may terminate or require renegotiation of this 
Agreement if the purchase of the Property requires Winston to contribute more than 
50% of the purchase price 

IN WITNESS WHEREOF, the parties hereto have executed 2 copies of this 
Agreement as of the day and year first herein above written by their respective officer 
thereunto duly authorized. 

Crystal Crawford, Mayor f
City of Del Mar 

F b 20DATE: . 20

Approved as to form and content: 

TAMARA A. SMITH 
City Attorney, Del Mar 

February 20, 2006 9 

Sarita Easman, M.D.
Sarita Eastman, M.D. 
President, Board of Trustees 
The Winston School 

DATE: ------------

TRICIA GREENLEE 
Hecht, Solberg, Robinson, 
Goldberg & Bag1ley, LLP 



EXHIBIT "A" 

Legal Description of Property to be provided upon acquisition of 
Property from the Del Mar Union School District 
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THE CITY OF DEL MAR 

AND 

THE WINSTON SCHOOL 
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GROUND LEASE 

RECITALS 

A. Pursuant to a lease dated July 1, 2004 ("District Lease"), between The Winston School of 
San Diego, Inc., a California corporation, ("Tenant") and the Del Mar Unified School District ("District"), 
Tenant currently occupies and uses for educational purposes portions of real property and the buildings, 
structures, and other improvements located at 215 Ninth Street, Del Mar, California, 92014. 

B. The lease between Tenant and District is subject to an Addendum that extended the term 
of the District Lease to June 30, 2008. 

C. The City of Del Mar ("Landlord") purchased property from the District and is currently 
the owner of record of all of that certain real property situated in San Diego, California, commonly known 
as 215 and 225 Ninth Street, Del Mar, California 92014, APN's 300-200-01, 300-200-22, 300-200-23, and 
more particularly described in Exhibit A ("Property"). 

D. District currently leases from Landlord a portion of the Property and Premises pursuant to 
a lease dated as of May 15, 2008 between the District and Landlord, which lease provides pursuant to its 
terms that it may be extended through May 15, 2011 ("District-City Lease"), which lease includes Unit B 
of the Premises. 

E. Tenant agreed to support Landlord's efforts to acquire the Property in exchange for 
Landlord's entering into a lease with Tenant that permitted Tenant to continue operating its school on the 
Property. 

F. Pursuant to the Assignment of Lease dated May 15, 2008, District transferred its interest 
in the District Lease to Landlord. 

G. Landlord intends to lease to Tenant that portion of the Property identified in Exhibit B, 
attached hereto and incorporated herein (the "Premises"). 

H. This Ground Lease ("Lease") is entered into as contemplated by the Memorandum of 
Understanding between the Winston School of San Diego and the City of Del Mar, dated February 21, 
2006 ("MOU"). 

I. In accordance with that Bill of Sale attached hereto as Exhibit C, and upon execution of 
this Lease, Landlord will convey to Tenant Landlord's interest in the buildings, structures, fixtures, and 
other personal property (identified in Exhibit C as the "Transferred Property" and hereinafter referred to 
as "Improvements") located on the Premises, provided, however, that title to Unit B shall be conveyed 
separately, upon termination of the District-City Lease. Upon such separate conveyance, Unit B shall be 
deemed part of the Improvements as defined and referenced in this Lease. 



RESOLUTION NO. 2010 - 52 

A RESOLUTION APPROVING A GROUND LEASE BETWEEN THE CITY 
OF DEL MAR AND THE WINSTON SCHOOL OF SAN DIEGO FOR 
PORTIONS OF THE PROPERTY LOCATED AT 215-225 NINTH STREET, 
DEL MAR, CA AND AUTHORIZING THE SALE OF CERTAIN 
IMPROVEMENTS LOCATED ON THE PROPERTY 

WHEREAS, on July 31, 2007, the City purchased real property consisting of;, 
Assessor Parcel Numbers 300-200-01, 300-200-22 and 300-200-23, commonly known. .. as 
the Shores Property ("Property"), from the Del Mar Union School District; and 

WHEREAS, as part of the City's purchase of the Property, the City assumed an 
existing lease between the Del Mar Union School District and The Winston School of San 
Diego for a portion of the Property; and 

WHEREAS, on February 21, 2006, the City and The Winston School entered into a 
Memorandum of Understanding that established certain terms and conditions related to the 
continued use and occupancy of the Property by The Winston School of San Diego; and 

WHEREAS, in accordance with the Memorandum of Understanding, the City a,n,d 
The Winston School have negotiated the proposed fifty-five (55) year ground lease between 
the City of Del Mar, as landlord, and The Winston School, as tenant ("Ground Lease"); and 

WHEREAS, the proposed Ground Lease permits The Winston School to use 
portions of the Property for up to 55 years, subject to the terms ,and conditions of the 
Ground Lease; and 

WHEREAS, in accordance with the requirements of the California Environmental 
Quality Act ("CEQA"), the City has determined that approval of the Ground Lease is exempt 
from CEQA review because the lease authorizes the continued use of an existing facility 
with no presently authorized expansion or construction and includes terms and conditions 
related to the future development of improvements on the portions of the Property subject to 
the ground lease, including that any future redevelopment or construction be reviewed by 
the City consistent with applicable local, State and federal law; and 

WHEREAS, the City's lease of the property is authorized by Government Code§§ 
37350 and 37380; and 

WHEREAS, the City has conducted all actions necessary and proper to approve the 
lease in accordance with Government Code §37380, 

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Del Mar 
as follows: 

1. The City Council approves the Ground Lease between the City of Del Mar and The 
Winston School, in substantially the form as attached as Exhibit A to this Resolution. • 



Resolution No. 2010-52 
Page 2 of 2 

2. The City Council authorizes the sale of the Improvements as provided in the Ground 
Lease. 

3. The City Manager is hereby authorized and directed to ·execute the Ground Lease, 
including the Exhibits attached thereto upon satisfaction of the conditions required prior 
to execution, as provided in the Ground 'Lease. 

4. The City Manager is authorized to take such further action as may be necessary and 
proper to effectuate and consummate the agreement. 

PASSED, APPROVED AND ADOPTED by the City Council of the City of Del Mar, 
California at a regular meeting held the 12~ day of July 2~'---

APPROVED AS TO FORM: 

Jmgl,J~~ rlM 
LESLIE E. DEVAN ~ Attorney 
City of Del Mar 

ATTEST AND CERTIFICATION: 

STATE OF CALIFORNIA 
COUNTY OF SAN DIEGO 
CITY OF DEL MAR 

RICHARD EARNEST, Mayor 

I, Mercedes Martin, City Clerk of the City of Del Mar, California, DO HEREBY 
CERTIFY that the foregoing is a true and correct copy of Resolution 2010-52, adopted by 
the City Council of the City of Del Mar, California, at a Regular Meeting held the 1 ih day of 
July 2010, by the following vote: 

AYES: Mayor Earnest, Councilmembers Crawford, Filanc and Hilliard 
NOES: None 
ABSENT: - Deputy Mayor Mosier 
ABSTAIN: None 

PD 7/1/10 (1) 

~001,~s1"i 

~~~ 
MERCEDES MARTIN, City Clerk 
City of Del Mar 



AGREEMENT 

NOW THEREFORE, for good and valuable consideration, the receipt and adequacy of which are 
hereby acknowledged, and pursuant to the terms set forth herein, the City of Del Mar ("Landlord") and 
The Winston School, Inc. ("Tenant") hereby enter into this Ground Lease, ("Lease") effective the 1st day 
of July, 2008 (the "Effective Date"). 

1. Basic Terms. For the convenience of the parties, certain basic terms of this Lease are below. 
The basic terms are subject to the remaining terms and conditions of this Lease and are to be used for 
reference subject to the remaining terms and conditions. If there is any inconsistency between the basic 
terms and the other provisions of the Lease, the other provisions control. 

(a) Leased Premises. The leased Premises is a portion of that certain property situated in the 
County of San Diego, California, commonly knowin as 215 and 225 Ninth Street, Del Mar, California, 
92014, APN's 300-200-01, 300-200-22, 300-200-23, and more particularly depicted in Exhibit B. 

(b) Term Commencement Date. July 1, 2008. 

(c) Term Expiration Date. Term is fifty-five (55) years, expiring on June 30, 2063, unless 
sooner terminated as provided in the Lease. 

( d) Permitted Use. The Premises is leased for educational uses and such other incidental 
activities and events that are related to or ancillary to such use. 

2. 

(e) Address for Rent Payment and Notices: 

Del Mar: 

1050 Camino Del Mar 
Del Mar, California 92014 

Lease of Premises. 

Winston School: 

215 Ninth Street 
Del Mar, California 92014 

(a) Landlord hereby leases, transfers and demises to Tenant, and Tenant hereby leases and 
takes from Landlord, the Premises depicted in Exhibit B for the terms and upon the agreements, covenants 
and conditions set forth in this Lease; provided, however that Landlord reserves all rights, title, and 
interest in any and all subsurface natural gas, oil, minerals, and water on or within the Premises and 
reserves the right of access along the easement depicted on Exhibit B. On or before July 1, 2010, 
Landlord shall arrange for a survey to be completed to develop a metes and bounds legal description of 
the Premises, according to the graphic depiction of the Premises on Exhibit B. Tenant shall contribute 
50% towards the cost of such survey, to a maximum of $2,500. Once such survey is completed and 
approved by Landlord and Tenant, such metes and bounds description shall be become the description of 
the Premises for all purposes under this Lease. 

(b) Tenant agrees that its use of that portion of the Premises currently occupied by the 
District pursuant to the District - City Lease shall be subject to the District's rights under such lease until 
the first to occur of ( a) May 31, 2011 or (b) the earlier termination of the District's use of the Premises 
under the District - City Lease. 

(c) Additionally, Tenant has a non-exclusive right to use the parking lot to the south of the 
Premises (the "Parking Non-Exclusive Use Area") and the athletic field located to the southeast of the 
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Premises (the "Athletic Field Non-Exclusive Use Area"), together with necessary rights of ingress and 
egress during the term of this Lease. Tenant's use of the Athletic Field Non-Exclusive Use Area shall be 
subject to Landlord's rights to reconfigure or improve the Athletic Field Non-Exclusive Use Area, 
provided that Tenant's ability to use the Athletic Field Non-Exclusive Use Area shall not be materially 
adversely affected. Tenant's use of the Parking Non-Exclusive Use Area shall be subject to Landlord's 
right to develop the Parking Non-Exclusive Use Area and to Landlord' s right to establish reasonable 
restrictions on Tenant's use of the Parking Non-Exclusive Use Area that do not substantially and 
materially interfere with Tenant's use of the Premises. Landlord agrees to consult with Tenant during the 
initial planning stage for any proposed development of the Parking Non-Exclusive Use Area or Athletic 
Field Non-Exclusive Use Area. Such consultation shall occur during any conceptual or preliminary stage, 
and shall also include, without limitation, meetings with Tenant and its designated representatives to 
solicit input on potential development prior to scheduling of any public hearing or entering into any 
agreement for such development. 

3. Commencement Date and Term. 

(a) Term. The term of this Lease shall be fifty-five (55) years ("Term") commencing on July 
1, 2008 ("Commencement Date"), and shall terminate on June 30, 2063, unless sooner terminated or 
modified as herein provided. 

(b) Reduction in Term of Lease. If Tenant fails to achieve a Redevelopment Milestone (as 
defined below) within the deadline associated with that Redevelopment Milestone (see below) then 
Landlord may, in its sole discretion and as its sole remedy, either (i) terminate this Lease or (ii) reduce the 
term of this Lease to forty (40) years, such that the expiration of the term occurs on June 30, 2048. The 
proposed demolishment, removal, and replacement (or major remodel) of the Improvements (as defined 
in Exhibit C) on the Premises by Tenant is referred to in this Lease as the "Redevelopment." 

REDEVELOPMENT MILESTONE MILESTONE DEADLINE 

Submission of a complete development application On or before December 31, 2019 
to the City of Del Mar for the proposed 
Redevelopment 

Acquisition of all necessary permits and approvals On or before December 31, 2025 
and the commencement of construction of the 
Redevelopment 

Issuance of Certificate of Occupancy with respect On or before December 31, 2027 
to structures comprising not less than 50 percent of 
the Redevelopment 

(i) An election by Landlord to reduce the term of this Lease pursuant to this 
Section 3(b) due to Tenant's failure to timely satisfy a Redevelopment Milestone may be exercised by 
Landlord giving written notice to Tenant of such election within niniety (90) days after the Milestone 
Deadline applicable to that Redevelopment Milestone; provided however that if Tenant satisfies the 
Redevelopment Milestone within ninety (90) days after the giving of such notice by Landlord, then (a) 
such election shall be deemed ineffective, (b) Landlord shall have no further right to terminate or reduce 
the term of this Lease due to Tenant's failure to satisfy such Redevelopment Milestone, and (c) this Lease 
shall remain in full force and effect for the balance of the original term, subject only to Landlord's rights 
under this Section 3(b) for Tenant's failure to satisfy other future Redevelopment Milestones. 
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(ii) An election by Landlord to terminate this Lease pursuant to this Section 3(b) 
due to Tenant's failure to timely satisfy a Redevelopment Milestone may only be exercised by Landlord 
giving written notice to Tenant of such election within ninety (90) days after the Milestone Deadline 
applicable to that Redevelopment Milestone. Such election shall be effective as of the July 1 following 
the first anniversary of the date upon which Landlord gives wi:.ilteu notice to Tenant of such election; 
provided however that if Tenant satisfi es the Redevelopment Milestone wil.hin ninety (90) days after the 
giving of such notice by Landlord , then (a) such election shalJ be deemed ineffective, (b) Landlord shall 
have no further right to terminate or reduce the term of this Lease due to Tenant's failure to satisfy such 
Redevelopment Milestone, and (c) this Lease shall remain in full force and effect for the balance of the 
original term, subject only to Landlord's rights under this Section 3(b) for Tenant's failure to satisfy other 
future Redevelopment Milestones. 

(iii) If Landlord fails to timely exercise its election to terminate or reduce the term 
of this Lease due to Tenant's failure to satisfy a Redevelopment Milestone on or before the Milestone 
Deadline applicable to that Redevelopment Milestone, then this Lease shall remain in full force and effect 
and Landlord's ability to terminate this Lease pursuant to this Section 3 shall no longer be of any force or 
effect, subject only to Landlord's rights under this Section 3(b) for Tenant's failure to satisfy other future 
Redevelopment Milestones. 

(c) The Redevelopment Deadlines set forth above shall be extended to the extent that 
Tenant's performance is prevented or hindered by circumstances out of Tenant's reasonable control 
including an act of God, casualty, epidemic, war, terrorism, insurrection, riot, fire, flood, earthquake, 
strike, or boycott. Tenant's inability to fund the Redevelopment or to timely process entitlements and 
proceed with construction shall not extend the Redevelopment Deadlines. 

(d) Should Tenant hold over after the termination or expiration of this Lease, or any renewal 
thereof, such holding over shall be deemed a tenancy for month-to-month only. 

(e) If Tenant determines, in its sole discretion, that Redevelopment is not feasible for any 
reason, it may terminate this Lease without liability by providing written notice to Landlord not earlier 
than December 31, 2018 and not later than December 31, 2022. Such notice by Tenant shall set forth the 
effective date of such termination, which shall not be later than two (2) years after the date of such notice. 
If, upon any early termination of this Lease at Tenant's election pursuant to this Section 3(e), there 
remains Rent Credit, then Tenant waives the right to any refund or return of such Rent Credit. 

(t) If, upon any early termination of this Lease at Landlord's election pursuant to Section 
3(b) above due to Tenant's failure to timely satisfy a Redevelopment Milestone, Landlord shall pay to 
Tenant cash equal to the remaining Rent Credit within six (6) months after the effective date of such 
termination. 

4. Rent. Tenant shall pay to Landlord as rental for the use and occupancy of the Premises, at the 
times and in the manner provided herein, the following sums of money: 

(a) Rent. Tenant shall pay to Landlord annual rent (the "Rent") in the following amounts: 

(i) Rent (calculated as of July 1, 2007) shall be $197,245.39 per year ("Initial 
Rent") until the First Adjustment Date (as defined in Section 4(a)(iii) below). Commencing as of the July 
1 immediately following the First Adjustment Date and continuing on each July 1st during the term of this 
Lease (each such July 1, an "Adjustment Date"), Rent shall be increased annually on each Adjustment 
Date by the percentage increase in the CPI obtained by comparing the CPI in effect as of the then-current 
Adjustment Date to the CPI in effect as of the immediately preceding Adjustment Date. As used in this 
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Lease, the term "CPI" shall mean and refer to the Consumer Price Index ("CPI") published by the Bureau 
of Labor Statistics, United States Department of Labor ("Bureau"), for All Items - in the Los Angeles
Riverside-Orange County, CA (1982-84=100) . If the Bureau discontinues publication of the CPI, or 
publishes it less frequently, or alters it in some other manner, then Landlord shall adopt a substitute index 
or procedure that reasonably monitors and reflects a similar market. 

(ii) As of the Effective Date Tenant has a credit with prepaid rent ("Rent Credit") 
in the amount of $2,954,023.93 (which amount includes the $89,000 paid by Tenant pursuant to Section 
3(c)(i) below and also includes the monthly installment of Rent that will be deducted for July, 2008). For 
the Lease Year (as hereinafter defined) commencing on July 1, 2008 and for each Lease Year thereafter, 
the Rent Credit shall be applied on an annual basis to Rent due as provided in this Section 4(a), excluding 
any CPI adjustment. For purposes of this Lease, the term "Lease Year" means each period of twelve ( 12) 
consecutive calendar months during the Term, commencing on July 1, 2008, provided, however, that if 
the Term expires or terminates before June 30 of any year, the last Lease Year shall be the fractional year 
that ends upon the date of the expiration or termination of the Term. 

(iii) As used in this Lease, the term "First Adjustment Date" shall mean and refer to 
the first day of the calendar month immediately following the month in which all Rent Credit is exhausted 
and applied to Rent. For example, if the final amount of Rent Credit is applied to the monthly installment 
of rent due and payable for August 2023, the First Adjustment Date would be September 1, 2023. Upon 
the First Adjustment Date, Rent shall be increased by the percentage increase in the CPI obtained by 
comparing the CPI in effect as of the First Adjustment Date to the CPI in effect as of July 1, 2008. Rent 
shall thereafter continue to be adjusted annually as provided in Section 4(a)(i) during the term of this 
Lease. 

(iv) Landlord reserves the right to adjust the Rent to reflect the fair market rental 
value of the Premises for the Permitted Use if Tenant fails to retain its status as a tax exempt organization. 

(b) Payment. Rent shall be paid in advance on a monthly basis on or before the first day of 
each and every successive calendar month, one-twelfth (1/12) of the amount of the annual Rent then in 
effect. If the Lease terminates on other than the last day of a calendar month, rental payments shall be 
prorated on the basis of a thirty (30) day month. 

(c) Rent Credit. 

(i) The MOU requires Tenant to pay to Landlord not less than 35 percent of the 
Landlord's cost of acquisition of the Property. In accordance with the terms of the MOU, Tenant's 
obligation for such contribution shall be deemed satisfied upon Tenant's payment of an additional $89,000 
which Landlord acknowledges having received concurrently with the execution of this Lease by 
Landlord. 

(ii) On or before July 1 of each year, Landlord shall deliver to Tenant a written 
statement showing the amount charged against the Rent Credit until all funds constituting Rent Credit 
have been exhausted. As of June 1, 2010 (after the application of the monthly installment of rent due 
June 1, 2010), there was a balance of Rent Credit remaining in the amount of $2,554,129.16. 

(d) Location for Payment. All Rent (and all other moneys and charges payable by Tenant to 
Landlord hereunder) shall be paid by Tenant to Landlord in lawful money of the United States of America 
at Landlord's address for notices hereunder, or to such other person or at such other place as Landlord 
may from time to time designate by notice in writing to Tenant. 
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5. Taxes and Assessment. 

(a) Tenant shall pay and discharge, during the entire Term, before delinquency, all taxes, 
assessments, water charges, including clean water fees, sewer charges, utility rates and fees, levies or 
other charges, general, special, ordinary, extraordinary and otherwise, of every kind and character which 
are or may during the Term be levied, charged, assessed or imposed upon or against the Premises or any 
Improvements which are now or hereafter located thereon, or against any of Tenant's personal property 
now or hereafter located thereon, or which may be levied, charged, assessed or imposed upon or against 
the leasehold estate created hereby, including a possessory interest tax (R&T Code Section 107.6). 

(b) Tenant shall pay any tax assessed exclusively on rental income of Landlord to the extent 
such income is allocable to this Lease, if and only if such tax is assessed by State or local authorities upon 
the elimination and in lieu of taxation based on the ownership of real property. 

(c) Any taxes, assessments and other charges to be paid by Tenant shall be prorated on the 
basis of the fiscal year of the taxing authority in question so that, at the Commencement Date and at the 
end of the Term, Tenant will pay only such proportion of such taxes, assessments and other charges as the 
portion of such fiscal year following the commencement and preceding the end of the Term bears to the 
entire fiscal year. 

( d) Tenant shall pay any documentary transfer tax assessed upon the creation of a leasehold 
interest in the Premises created by this Lease. 

(e) Nothing in this Lease shall preclude Tenant from claiming any exemption or credit 
available to it by virtue of its status as a 50l(c)(3) tax-exempt organization. 

(f) Tenant shall have the right, at Tenant's sole expense, to contest the amount or validity, or 
otherwise seek an exemption or abatement, of any tax or assessment, by appropriate proceedings 
diligently conducted in good faith, provided that Tenant shall first have notified Landlord of its intent to 
do so. In any instance where any such action or proceeding is being undertaken by Tenant, Landlord shall 
cooperate with Tenant to execute any and all documents required in connection therewith and, if required 
by any law, rule or regulation of the taxing authority, shall join with Tenant in the prosecution of such 
protest, provided that Tenant reimburses all costs incurred by Landlord, including attorneys fees. If 
Tenant fails to reimburse such costs with thirty (30) days of receipt of an invoice from Landlord for same, 
Landlord shall be entitled to deduct the reimbursement amount as Rent from uncredited Rent Credit. 
Tenant shall be entitled to a refund of any overpayment of such tax or assessment when such refund is a 
result of Tenant exercising its rights under this subsection (f). 

6. Quiet Enjoyment. Landlord covenants that upon payment by Tenant of the Rent herein reserved 
and upon performance and observance by Tenant of all of the agreements, covenants and conditions 
herein contained on the part of Tenant to be performed and observed, Tenant shall peaceably hold and 
quietly enjoy the Premises during the entire Term without hindrance, molestation or interruption by 
Landlord or by anyone lawfully or equitably claiming by, through or under Landlord; provided however, 
that Landlord shall have the right to enter the Premises for the purpose of making repairs to or developing 
municipal resources and services. 

7. Use of Premises and Non-Exclusive Areas. 

(a) Tenant shall use the Premises only for the Permitted Use in accordance with the terms 
and conditions of this Lease. 
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(b) At all times during the term of this Lease, Tenant, at Tenant's own cost and expense, shall 
do all of the following: 

(i) Make all alterations, additions or repairs to the Premises or the Improvements 
on the Premises required by any valid law, ordinance, statute, order, or regulation now or hereafter made 
or issued by any federal, state, county, local, or other governmental agency or entity; 

(ii) Observe and comply with all valid laws, ordinances, statutes, orders, and 
regulations now or hereafter made or issued respecting the Premises or the Improvements on the Premises 
by any federal, state, local or other governmental agency or entity; and, 

(iii) Indemnify and hold Landlord and the property of Landlord, including the 
Premises, free and harmless from any and all liability, loss, damages, fines, penalties, claims, and actions 
resulting from Tenant's failure to comply with and perform the requirements of this Section. 

(c) Tenant shall not use or conduct activities on the Premises in a manner that causes, 
creates, or results in a public or private nuisance. 

(d) Tenant shall be responsible for obtaining all required authorizations and approvals for 
Tenant's use of the Premises, including Tenant's Redevelopment of the Premises as provided in this 
Lease, and shall comply with any and all conditions imposed upon the issuance of such approvals. 

(e) Notwithstanding the foregoing, and subject to written agreement of the Parties, following 
the construction of replacement Improvements referred to in Section 12 below, the City of Del Mar shall 
have limited rights to use facilities on the Premises as agreed upon by the Parties for community needs 
and events. Such rights shall be subject to availability based on Tenant's use of the facilities in accordance 
with this Lease. Landlord shall pay the expenses attributable to such use and shall indemnify and defend 
Tenant against any claims for loss, damage or injury arising out of such use. Landlord shall be responsible 
to clean the facilities after use and to repair any damage caused by the use of occupancy of the facilities 
by Landlord. In the event that the Parties are unable to agree upon the nature and/or extent of such shared 
use then they will submit to mediation for a determination of the reasonableness of such use. 

(f) Subject to the limitations set forth in Section 2(c) above, Landlord may enlarge, reduce or 
reconfigure the Parking Non-Exclusive Use Area and Athletic Field Non-Exclusive Use Area or 
demolish, improve or otherwise make changes to the buildings, structures or other improvements located 
within the Parking Non-Exclusive Use Area and Athletic Field Non-Exclusive Use Area. 

8. Utilities. 

(a) In addition to any other obligations imposed on Tenant by this Lease, Tenant shall 
maintain, repair, replace and otherwise keep the mains, laterals, and conduits that convey water, gas, 
sewage disposal, electricity and telephone services to the Premises, as well as all meters and submeters 
for such utilities, in serviceable condition during the Term, subject to ordinary wear and tear, 
replacements, repairs, and alterations, additions and improvements approved in writing by Landlord as 
provided herein. Such maintenance, repair and replacements shall be at Tenant's expense, except that 
Landlord shall reimburse Tenant for the reasonable cost of any such maintenance, repair and 
replacements to any mains, laterals, and conduits that do not service the Premises, provided that the need 
for such maintenance was not the result of Tenant's activities on the Premises. 
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(b) Tenant shall pay when due all of the costs of gas, electricity, sewage, trash collection and 
any other utility services to the Premises, including all costs associated with any meters required for such 
services. 

(c) Until such time as the Redevelopment of the Premises by Tenant and the installation of 
separate meters for water and sewer facilities, Tenant shall pay to Landlord an amount equal to 75.2% of 
Landlord's cost for water and sewer services for the Property. 

(d) Tenant shall pay fifty percent (50%) of the cost of irrigation of the Athletic Field Non-
Exclusive Use Areas. 

(e) From and after the Commencement Date and continuing during the Term, Tenant shall 
open an account in its name with the utility providers for all utilities to be used by it on, or in connection 
with Tenant's use of, the Premises and to pay all connection fees, deposits and other fees and charges 
required by the applicable utility providers. Notwithstanding the foregoing, Tenant shall not be obligated 
to install separate utility meters, except in connection with the Redevelopment. 

(f) Except as otherwise provided in this Section 8, Landlord shall not be obligated to furnish 
any utilities or services to the Premises, and Landlord does not make any warranty or representation as to 
the quantity, availability, amount or duration of any such utilities or service,,~ . Tenant acknowledge. the 
capacity, condition and locations of all utilities, utility conduits, any utility stubs, and agrees that they are 
adequate for Tenant's use. 

9. Title to Improvements. 

(a) Title to all the Improvements identified in Exhibit C, including all carpets, draperies, 
partitions, machinery, equipment and fixtures that are used, or intended to be used in connection with the 
Premises, shall be and remain in Tenant. Title to Improvements that remain in place after the expiration 
or earlier termination of this Lease shall pass to and vest in Landlord, at Landlord's option, without cost or 
charge to Landlord; provided, however, Tenant shall, upon request of Landlord and at Tenants' sole cost 
and expense, remove any or all Improvements on the Premises pursuant to Section 12 of this Lease and 
shall, as part of such removal, restore the Premises to a graded soil condition free of all contaminants or 
residues of any kind or nature. 

(b) Tenant, on termination of this Lease, shall execute and deliver any and all deeds, bills of 
sale, assignments, and other documents which in Landlord's sole judgment may be necessary or 
appropriate to transfer, to evidence or to vest in Landlord clear title to any of the property described in the 
foregoing subsection (a) located on the Premises after the time of such termination. 

(c) Tenant, in addition, shall deliver to Landlord on termination of this Lease originals or 
certified copies of -~ny pl1:1-ns, reports, contracts or other items relating to the ownership or operation of the 
Premises. · - · · · · · - · 

10. Landlord's Consent Required. 

(a) If and as required by any municipal, county, state, or Federal authority and provided that 
Tenant is not in default of any provisions of this Lease, Landlord will, solely in its capacity as owner of 
the Property, sign applications for permits, licenses or other authorizations related to the Premises and the 
construction, reconstruction, repair or alteration of the Improvements, provi.ded that Landlord's consent 
shall not be deemed construed to be (1) an as umption of any (jability in connection with such 
Improvements, their construction or use or (2) consent to the encumbrance of the Property in connection 
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with such Improvements or pernuttmg act1v1ty. Landlord in its capacity as owner of the Property, 
authorizes Tenant to submit an application for a parcel map to map the Premises as a separate parcel 
under the Subdivision Map Act. 

(b) Landlord will from time to time during the Term execute, acknowledge and deliver any 
and all instruments required to grant rights-of-way and easements in favor of municipal and other 
governmental authorities or public utility companies incident to the installation of water lines, fire 
hydrants, sewers, electricity, telephone, gas, and other public utilities reasonably required for the use and 
occupancy of the Premises and any alterations, additions and improvements permitted to be made by 
Tenant under this Lease. Tenant shall reimburse Landlord for any reasonable sum paid by Landlord in 
respect of the matters specified in this Section 10, including reasonable attorney fees. 

11. Maintenance, Repairs, Governmental Regulations and Waste. 

(a) Tenant shall, during the Term, at its own cost and expense and without any cost or 
expense to Landlord: 

(i) Keep and maintain all Improvements now or hereafter located on the Premises 
(subject to Tenant's rights and obligations under this Lease to demolish and remove such Improvements) 
and all appurtenances thereto in good and neat order and repair and shall allow no nuisances to exist or be 
maintained therein. Tenant shall likewise keep and maintain the grounds within the Premises, including 
sidewalks, driveways and parking areas, landscaped areas and irrigation systems, in good and neat order 
and repair. Subject to Section 8 above with regard to Landlord's limited obligation to reimburse Tenant 
for the costs of certain maintenance, Landlord shall not be obligated to make any repairs, replacements or 
renewals of any kind, nature or description whatsoever to the Property, the Premises or any Improvements 
now or hereafter located thereon, and Tenant hereby expressly waives all right to make repairs at 
Landlord's expense under sections 1941 and 1942 of the California Civil Code, or any amendments 
thereof; and 

(ii) Comply with and abide by all federal, state, county, municipal and other 
governmental statutes, ordinances, laws and regulations affecting the Premises, all Improvements now or 
hereafter located thereon, or any activity or condition on or in the Premises. 

(b) Landlord may, during normal business hours after at least 72 hours written notice except 
in the case of an emergency involving impending damage or injury, enter upon the Property for the 
purpose of inspecting the Improvements now or hereafter located thereon and for such other purposes as 
may be necessary or proper for the reasonable protection of its interests. 

(c) Landlord has no obligation and has made no promises to alter, remodel, improve or repair 
the Premises or any part of the Premises and no representations respecting the condition of the Premises 
have been made by Landlord to Tenant. 

(d) Tenant accepts the Premises, including Improvements, in as "as-is" condition, and agrees 
to be responsible for any activities and costs related to asbestos removal, seismic retrofit, ADA, Title 24, 
or any other accessibility regulations, including any other state or federal requirements. 

12. Improvements, Changes, Alterations, Demolition, Redevelopment and RepJacement. 

(a) Provided that Tenant is not in default of this Lease beyond any applicable notice and cure 
period, Tenant shall have the right to make such improvements to the Premises and such changes and 
alterations, structural or otherwise, to any Improvements and equipment now or hereafter located on the 
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Premises, including demolition of any or all Improvements and removal of equipment now or hereafter 
located on the Premises and replacement thereof. 

(b) Any demolition activity and all improvements, changes and alterations ( other than 
changes or alterations of movable trade fixtures and equipment or improvements) pursuant to subsection 
(a) above shall be undertaken in all cases subject to the following additional conditions which Tenant 
covenants to observe and perform: 

(i) No improvement, change or alteration, and no demolition and replacements 
shall be undertaken until Tenant shall have procured and paid for, so far as the same may be required 
from time to time, all municipal and other governmental permits and authorizations of the various 
municipal departments and governmental subdivisions having jurisdiction. 

(ii) All work done in connection with any improvement, change, alteration or 
demolition and replacement shall be done promptly and in a good and workmanlike manner and in 
compliance wilb all laws, ordinances, orders, rules, regulations and requirements of all Federal, state and 
municipal governments and the appropriate departments, commissions, boards and officers thereof. All 
such work shall be at the sole cost and expense of Tenant. Landlord acknowledges that it has recently 
replaced the sidewalk fronting the Premises in the area delineated on Exhibit B as "improved sidewalk" in 
compliance with ADA requirements. 

(iii) Tenant acknowledges that by entering into this Lease, Landlord is not 
obligating itself, as a regulatory agency, with regard to any other discretionary action relating to 
development or operation of the Premises. Discretionary action includes but is not limited to 
environmental clearances, or any other governmental agency approvals which may be required for the 
development and operation of the Premises. 

(iv) In addition to the insurance coverage referred to in Section 16 below, Tenant 
shall maintain, at its sole cost and expense, Workers' Compensation Insurance covering all persons 
employed in connection with the work and with respect to whom death or injury claims could be asserted 
against Landlord, Tenant or the Premises naming Landlord as an additional insured, with limits of not less 
than Five Million Dollars ($5,000,000), at Tenant's sole cost and expense, at all times when any work is 
in process in connection with any improvement, change, alteration or demolition and replacement. All 
such insurance shall be obtained and kept in force as otherwise provided in Section 16 below. 

(c) If Tenant demolishes, with or without intent to reconstruct, the Improvements located on 
the Premises for any reason other than as required to comply with governmental regulations or similar 
independent causes, Tenant shall continue to be liable for the Rent that accrues during the Term. 

(d) Landlord shall cooperate with Tenant to allow Tenant to occupy other portions of the 
Property during Redevelopment construction, provided such accommodation does not unreasonably 
interfere with Landlord's continued use of the Property, which determination shall be in Landlord's sole 
discretion. 

(e) Upon the termination of this Lease, unless Landlord requests otherwise and Tenant 
agrees, the Improvements located on the Property shall be removed and the grounds restored to a graded 
lot. Such removal shall be completed within one ( 1) year after the termination of this Lease. 

13. Damage and Destruction. No loss or damage by fire or other cause required to be insured 
against hereunder resulting in either partial or total destruction of any Improvements on the Property, 
shall operate to terminate this Lease, or to relieve or discharge Tenant from the payment of rents or 
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amounts payable as rent a~ they become due and payable, or from the performance and observance of any 
of the agreements, covenants and conditions herein contained on the part of Tenant to be performed and 
observed. Tenant hereby waives the provisions of subsection 2 of section 1932 and subsection 4 of 
section 1933 of the California Civil Code, as amended from time to time. Notwithstanding the foregoing, 
Tenant retains the right to terminate this Lease pursuant to Section 3(e) above. In the event of such a 
termination, Tenant shall retain the right to receive all available insurance proceeds from Tenant's 
insurance subject to the provisions of Section 16(e). 

14. Assignment and Subletting. Subject to the terms set forth in this Lease, Tenant may assign, 
sublease, or convey any interest therein at any time provided the following: 

(a) No default exists in the performance or observance of any covenant or obligation on the 
part of Tenant to be performed or observed under this Lease as of the date of such assignment; 

(b) The assignment is in writing and duly executed and acknowledged by Tenant and the 
assignee; 

(c) The assignment provides that the assignee assumes and agrees to perform and observe all 
the agreements, covenants and conditions of this Lease on the part of Tenant to be performed and 
observed; 

(d) The proposed assignee or subtenant provides evidence reasonably satisfactory to 
Landlord of financial capability to perform the provisions of this Lease; 

(e) Landlord agrees in writing to the assignment, which said approval shall not be 
unreasonably withheld; and, 

(f) An executed original of such assignment is delivered to Landlord. 

For the avoidance of confusion, this Section shall not apply to any management contract between Tenant 
and a management company. 

15. Mortgage of Leasehold and Protection of Lender. Tenant shall have the right to encumber the 
leasehold estate created by this Lease by a mortgage, deed of trust or other security instrument 
("Leasehold Mortgage"), to secure repayment of a loan to Tenant, and associated obligations, from an 
institutional lender whose loans are regulated by law ("Lender") when such loan is obtained for 
Redevelopment purposes, subject to Landlord's prior written consent. Tenant shall provide written notice 
to Landlord of the name, address and contact information for each entity or person that would be entitled 
to claim the status of Lender under this Section 15. 

For the purposes of this Section 15, during the continuance of any Leasehold Mortgage and until such 
time as the lien of any Leasehold Mortgage has been extinguished: 

(a) Except as otherwise provided for in this Lease, Landlord shall not terminate this Lease or 
interfere with the occupancy, use, and enjoyment of the Premises unless (i) an event of default shall have 
occurred and is continuing, (ii) Landlord has given any Lender written notice of such event of default, and 
(iii) the Lender(s) has failed to 1) remedy such default 2) acquire Tenant's leasehold estate created hereby 
or 3) commence foreclosure or other appropriate proceedings, all as set forth in, and within the time 
specified by this Section 15. 
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(b) Any Lender shall have the right, but not the obligation, to cure any default of this Lease 
at any time prior to thirty (30) days after the expiration of any applicable cure period given to Tenant. If a 
Lender commences such cure within said thirty (30) day period and diligently prosecutes such cure to 
completion, Lender shall be entitled to an additional thirty (30) days to cure the default; provided 
however, Lender shall not be entitled to an additional thitty (30) day period if the default is for the 
payment of money or it is not practicable to cure the default in the thirty (30) day period. 

(c) Foreclosure of the Leasehold Mortgage, or any sale thereunder, whether by judicial 
proceedings or by virtue of any power contained in the leasehold mortgage, or any assignment or 
conveyance of the leasehold estate created by this Lease from Tenant to a Lender or other purchaser 
through, or in lieu of, foreclosure or other appropriate proceedings of a similar nature shall not constitute 
a breach of any provision of or a default under this Lease. Upon such foreclosure, sale or conveyance 
Landlord shall recognize the Lender as Tenant hereunder and Lender shall be liable for the obligations of 
Tenant under this Lease until Lender has assigned or otherwise conveyed its interest in this Lease in 
accordance with the provisions governing such assignments. Upon the effective date of an assignment of 
Lender's interest under this Lease, Lender shall be fully released from liability arising under this Lease 
from and after the date of such assignment. 

(d) If Landlord terminates this Lease by reason of any default by Tenant hereunder, Landlord 
shall execute and deliver a new lease of the Premises to a Lender for the remainder of the Term with the 
same agreements, covenants and conditions (except for any requirements which have been fulfilled by 
Tenant prior to termination) as are contained herein and with priority equal to that hereof upon receipt of 
a written request by a Lender when the request is received within thirty (30) days of the date of 
termination. A Lender's right to possession of the Premises shall not arise until Tenant has vacated the 
Premises. Additionally, a Lender shall promptly cure any defaults of Tenant susceptible to cure by 
Lender. Upon execution and delivery of such new lease, Landlord, at the expense of the new tenant, 
which expenses shall be paid by the new tenant as they are incurred, shall take such action as shall be 
necessary to cancel and discharge this Lease and to remove the Tenant named herein from the Premises. 

( e) Landlord and Tenant will cooperate in including in this Lease by suitable amendment 
from time to time any provision which may reasonably be necessary to implement the provisions of this 
Section 15; provided, however, that such amendment shall not in any way affect the Term of this Lease or 
materially alter the rights of Landlord under this Lease. 

16. Insurance Requirements. 

(a) During the entire term of this Lease, including during any period of Redevelopment or 
construction of any improvements upon the Premises, Tenant shall at its sole expense obtain and keep in 
force the following insurance and shall name or have named Landlord as an additional insured under all 
such policies: 

(i) Builder's Risk Coverage: During any period of Redevelopment, coverage 
against all risks of physical loss and/or damage from any cause (exclusive of earthquake and subject to 
usual policy exclusions) to all buildings, structures, materials and real property to be improved, located on 
or forming a part of the Premises. 

(ii) Fire and extended coverage insurance (excluding earthquake insurance), in the 
customary form in the City of Del Mar for buildings and improvements of similar character, on all 
Improvements and the Premises. The amount of such insurance at all times during the Term shall not be 
less than ninety percent (90%) of the actual replacement cost of such Improvements. 
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The actual replacement cost of such Improvements shall be determined by mutual agreement of Landlord 
and Tenant at the time the fire and extended coverage insurance is initially taken out and periodically over 
time as to increases in value, and in the event the parties cannot agree as to such actual replacement cost, 
such disagreement shall be submitted to arbitration in the manner provided by Section 27 hereof. 

(iii) General liability insurance with limits of not less than Five Million Dollars 
($5,000,000) for injury to or death of any number of persons in one occurrence, and not less than Five 
Million Dollars ($5,000,000) for damage to property, insuring against any and all liability of Landlord 
and Tenant including, without limitation, coverage for contractual liability, broad form property damage, 
host liquor law liability, personal injury, and non-owned automobile liability, with respect to the Premises 
and the Parking Non-Exch1sive Use Area and Athletic Field Non-Exclusive Use Area or arising out of the 
maintenance, use or occupancy thereof, and insurance on all boilers and other pressure vessels, whether 
fired or unfired, located in, on, or about the Premises, without exclusion for explosion, collapse and 
underground damage, in an amount not less than Five Million Dollars ($5,000,000). 

(b) All of such insurance shall be noncontributing with any insurance which may be carried 
by Landlord and shall contain a provision that Landlord, although named as an insured, shall nevertheless 
be entitled to recover under the policy for any loss, injury or damage to Landlord, its agents and 
employees, or the property of such persons. 

( c) Tenant agrees that each such policy of fire and extended coverage insurance and all other 
policies of insurance on the Premises obtained by Tenant, whether required by the provisions of this 
Lease or not, shall be made expressly subject to the provisions of Section 16(b) and all Tenant's insurers 
hereunder shall waive any right of subrogation against Landlord to the extent such insurers permit. 

( d) All insurance provided for in this Section, and all renewals thereof, shall be issued by 
California admitted companies rated at least A-VII by Best's fusurance Reports (Property Liability) or 
approved by Landlord. All insurance policies shall be subject to approval by Landlord and Lender as to 
form and substance and shall expressly provide that such policies, except for the boiler insurance 
specified in subsection (a)(iii) above, shall not be cancelled or altered without thirty (30) days prior 
written notice to Landlord. The limits and coverage of all such insurance shall be adjusted by agreement 
of Landlord and Tenant during every fifth Lease Year during the Term in conformity with the then 
prevailing custom of insuring property similar to the Premises in the City of Del Mar, and any 
disagreement regarding such adjustment shall be settled by arbitration in the manner provided in Section 
27 of this Lease. Upon the issuance thereof, each insurance policy or a duplicate or certificate thereof 
shall be delivered to Landlord. 

(e) All amounts that shall be received under any insurance policy specified in this Section 16 
shall be first applied to the payment of the cost of repair, reconstruction or replacement of any 
Improvements that are damaged or destroyed or removal of Improvements as required by Section 12(e). 
Any amount remaining from the proceeds of any such insurance funds, after the repairing, reconstructing 
and replacing of any Improvements, as herein required, shall be immediately paid to and be the sole 
property of Tenant; provided that, if any governmental law or regulation governing land use prohibits the 
restoration or reconstruction of the Improvements damaged or destroyed to their pre-casualty state, any 
excess insurance proceeds over restoration or reconstruction costs that are the consequence of such 
prohibition shall be allocated to reimburse Landlord for lost rent for the Lease term. If said insurance 
proceeds shall be insufficient in amount to cover the cost of repairing, reconstructing or replacing any 
Improvements, as herein required, Tenant shall promptly pay any deficiency. 

(f) Evidence of all such insurance, including certificates of same and endorsements naming 
Landlord as an additional insured, shall be provided to Landlord immediately upon execution of this 
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Lease by Tenant. As often as any such policy expires or terminates, renewal or additional policies shall 
be procured and maintained by Tenant in like manner and to like extent. Failure to maintain and provide 
evidence of continued insurance shall be a material default. 

17. Mechanics' and Other Liens. Tenant shall promptly discharge or remove by bond or otherwise 
prior to foreclosure thereof, any and all mechanics', materialmen's and other liens for work or labor done, 
services performed, materials, appliances, teams or power contributed, used or furnished to be used in or 
about the Premises for or in connection with any operations of Tenant, any alterations, improvements, 
repairs or additions which Tenant may make or permit or cause to be made, or any work or construction 
by, for or permitted by Tenant on or about the Premises, and to save and hold Landlord, all of the 
Premises, all Improvements thereon, and Landlord's adjacent Property and any improvements thereon, 
free and harmless of and from any and all such liens and claims of liens and suits or other proceedings 
pertaining thereto. Tenant covenants and agrees to give Landlord written notice not less than twenty (20) 
days in advance of the commencement of any construction, alteration, addition, improvement or repair 
costing in excess of Twenty Five Thousand Dollars ($25,000)"in order that Landlord may post appropriate 
notices of Landlord's non-responsibility. 

18. Indemnity. 

(a) Tenant shall protect, defend and indemnify Landlord against all loss, cost, expense, and 
damage resulting from any lien of the nature or the amount or validity of any tax, assessment, charge, or 
other item to be paid by Tenant. Upon Tenant's failure to remove any such lien within ten (10) business 
days after written demand from Landlord, Tenant shall furnish Landlord a corporate surety bond payable 
to Landlord, in one hundred and twenty percent (120%) of the amount of the lien, tax, assessment, charge, 
or item contested, as the case may be, conditioned upon the satisfaction and discharge of such lien or the 
payment of such tax, assessment, charge, or other item, and all penalties, interest, and costs in connection 
therewith 

(b) To the fullest extent allowed by law, Tenant covenants and agrees that Landlord shall not 
at any time or to any extent whatsoever be liable, responsible or in anywise accountable for any loss, 
injury, death, or damage to persons or property which, at any time may be suffered or sustained by Tenant 
or by any person who may at any time be using, occupying, or visiting the Premises or be in, on or about 
the Premises, from any cause whatsoever, except when such loss, injury, death, or damage shall be caused 
by or in arty way results from or arises out of the sole negligence or willful misconduct of Landlord. 

(c) Tenant shall forever indemnify, defend (with legal counsel reasonably acceptable to 
Landlord), hold, and save Landlord free and harmless of, from and against any claims, liability, loss or 
damage arising from any loss, injury, death, or damage to persons or property which, at any time may be 
suffered or sustained by Tenant or by any person who may at any time be using, occupying, or visiting the 
Premises or be in, on or about the Premises, from any cause whatsoever, except to the extent caused by 
Landlord's intentional or negligent acts or omissions. Tenant hereby waives all claims against Landlord 
for damages to the Improvements now or hereafter located on the Property and to the property of Tenant 
in, upon or about the Premises, and for injuries to persons or property in, on or about the Premises, from 
any cause arising at any time, except for any such claims arising from actively negligent or intentional 
acts or omissions committed by Landlord. Tenant's indemnity obligation set forth in this Section shall 
survive the termination or expiration of this Lease with respect to any claims or liabilities arising out of 
injury or damage to person or property which occurs during the Term. 
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19. Hazardous Substances. 

(a) Tenant shall not allow the installation of additional underground storage tanks or release 
of hazardous substances in, on, under, or from the Premises. For the purposes of this provision, a release 
shall include, but not be limited to, any spilling, leaking, pumping, pouring, emitting, emptying, 
discharging, injecting, escaping, leeching, dumping, or otherwise disposing of hazardous substances. 
"Hazardous substances" shall mean those hazardous substances listed by the Environmental Protection 
Agency in regularly released reports and any other substances incorporated into the State's list of 
hazardous substances. 

(b) If any release of a hazardous substance occurs, Tenant shall be responsible for all costs of 
remediation and removal of such substance in accordance with all applicable rules and regulations of 
governmental authorities. 

(c) Tenant shall defend, indemnify, and hold Landlord harmless from any and all claims, 
costs, and expenses related to environmental liabilities resulting from Tenant's operations on the 
Premises, including, but not limited to, costs of environmental assessments, costs of remediation and 
removal, any necessary response costs, damages for injury to natural resources or the public, and costs of 
any health assessment or health effect studies. 

(d) If Tenant knows or has reasonable cause to believe that any hazardous substance has been 
released on or beneath the Premises, Tenant shall give written notice to Landlord within ten (10) days of 
receipt of such knowledge or cause for belief; provided, however, if Tenant knows or has reasonable 
cause to believe that such substance is an imminent and substantial danger to public health and safety, 
Tenant shall notify Landlord immediately upon receipt of this knowledge or belief and shall take all 
actions necessary to alleviate the danger. Tenant shall notify Landlord immediately of any notice of 
violation received or initiation of environmental actions or private suits relative to the Premises. In 
addition, Tenant shall not use or sell any hazardous substance on the Premises without the prior written 
consent of Landlord other than reasonable amounts of substances commonly found at facilities similar to 
those of Tenant and used in accordance with applicable law, such as ckaning supplies, paint supplies, and 
other substances typically used in connection with operations, use and maintenance of a school. 

20. Eminent Domain. If all or part of the Premises is taken through condemnation proceedings or 
under threat of condemnation by any public authority with the power of eminent domain, the interests of 
Landlord and Tenant will be as follows: 

(a) If the entire Premises is taken, this Lease shall terminate on the date of the transfer of title 
or possession to the condemning authority, whichever first occurs. 

(b) In the event of a partial taking occurring prior to the expiration of the Rent Credit, the 
Landlord, shall determine, in its sole discretion, whether the remaining part of the Premises is suitable for 
the lease operation. If Landlord determines the remaining part is unsuitable for the lease operation, this 
Lease shall terminate on the date of the transfer of title or possession to the condemning authority, 
whichever first occurs. If the Landlord determines the remaining part is suitable for continued lease 
operation, this Lease shall terminate in regard to the portion taken on the date of the transfer of title or 
possession to the condemning authority, whichever first occurs, but shall continue for the portion not 
taken. The Rent shall be equitably reduced to reflect the portion of the Premises taken. 

( c) If a partial taking occurs after expiration of the Rent Credit, termination of the Lease shall 
be in Tenant's discretion and shall otherwise be subject to the same terms as provided in Section 20(b). 
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(d) All monies awarded in any such taking shall belong to Landlord, whether such taking 
results in diminution in value of the leasehold or the fee or both; provided, however, Tenant shall be 
entitled to compensation separately awarded to it, if any, for Tenant's improvements made and pertaining 
to the Premises, the unused portion of the Rent Credit, and loss of goodwill. Landlord shall have no 
liability to Tenant for any award not provided by the condemning authority. 

(e) Landlord has the right to transfer Landlord's interests in the Premises in lieu of 
condemnation to any authority entitled to exercise the power of eminent domain. If a transfer occurs, 
Tenant shall retain whatever interest it may have in the fair market value of any Improvements placed by 
it on the Premises in accordance with this Lease and to any unused portion of the Rent Credit. 

(f) The exercise of any Landlord right under this Lease shall not be interpreted as an exercise 
of the power of eminent domain and shall not impose any liability upon Landlord for inverse 
condemnation. 

21. Tenant's Defaults and Landlord's Remedies. 

(a) It shall be an event of default hereunder (each an "Event of Default") if: 

(i) Tenant fails to pay rent or other moneys due under this Lease for more than ten 
(10) days after Landlord provides written notice to Tenant of the non-payment; or 

(ii) Tenant fails to perform or comply with the covenants or other obligations of 
Tenant under this Lease and such default continues for thirty (30) or more days after written notice of 
such failure to Tenant; or, 

(iii) For a default that cannot be cured by the payment of money or cannot be cured 
within thirty (30) days, where such default continues for an unreasonable period, as defined by Landlord, 
after such written notice; or 

(iv) Tenant abandons the Premises; or 

(v) Tenant admits in writing its inability to pay its debts generally as they become 
due, files a petit10n in bankruptcy, insolvency, reorganization, readjustment of debt, dissolution or 
liquidation under any law or statute of the federal government or any state government or any subdivision 
of either now or hereafter in effect, makes an assignment for the benefit of its creditors, consents to, or 
acquiesces in the appointment of a receiver of itself or of the whole or any substantial part of the 
Premises; or judgment or decree is not vacated, set aside or stayed within sixty (60) days from the date of 
entry of such order, judgment or decree, or a stay thereof be thereafter set aside; or, 

(vi) A court of competent jurisdiction enters an order, judgment or decree 
approving a petition filed against Tenant under any bankruptcy, insolvency, reorganization, readjustment 
of debt, dissolution or liquidation law or statute of the Federal government or any state government or any 
subdivision of either now or hereafter in effect, and such order judgment or decree is not vacated, set 
aside or stayed within sixty (60) days from the date of entry of such order, judgment or decree, or a stay 
thereof be thereafter set aside; or 

(vii) Under the provisions of any other law for the relief or aid of debtors, a court of 
competent jurisdiction assumes custody or control of Tenant or of the whole or any substantial part of the 
Premises, and such custody or control is not terminated within sixty ( 60) days from the date of 
assumption of such custody or control. 
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(b) Upon the occurrence of any Event of Default by Tenant hereunder, Landlord shall have 
the following rights and remedies, in addition to all other rights and remedies of Landlord provided 
hereunder or by law and shall have the right to select such remedy in its sole and exclusive discretion: 

(i) The right to terminate this Lease, in which event Tenant shall immediately 
surrender possession of the Premises, and pay to Landlord all rent and all other amounts payable by 
Tenant hereunder to the date of such termination; 

(ii) Tenant shall remain liable for any damages arising out of its failure to perform 
any terms, covenants or conditions of this Lease; 

(iii) The remedies described in California Civil Code section 1951.2, including, 
without limitation, the right to recover the worth at the time of award of the amount by which the unpaid 
rent for the balance of the Term after the time of award exceeds the amount of such rental loss for the 
same period that Tenant proves could be reasonably avoided, as computed pursuant to subdivision (b) of 
section 1951.2 of the California Civil Code; 

(iv) The remedies described in California Civil Code section 1951.4, including, 
without limitation, the right to collect, by suit or otherwise, each installment of rent or other sums that 
become due hereunder, or to enforce, by suit or otherwise, performance or observance of any agreement, 
covenant or condition hereof on the part of Tenant to be performed or observed; or 

(v) The right to cause a receiver to be appointed in any action against Tenant to 
take possession of the Premises or to collect the rents or profits therefrom. Neither appointment of such 
receiver nor any other action taken by Landlord shall constitute an election on the part of Landlord to 
terminate this Lease unless written notice of termination is given to Tenant. 

22. Non waiver. If any action or proceeding is instituted or if any other steps are taken by Landlord 
or Tenant, and a compromise part payment or settlement thereof shall be made, either before or after 
judgment, the same shall not constitute or operate as a waiver by Landlord or Tenant of any agreement, 
covenant or condition of this Lease or of any subsequent breach thereof. No waiver of any default under 
this Lease shall constitute or operate as a waiver of any subsequent default hereunder, and no delay, 
failure or omission in exercising or enforcing any right, privilege, or option under this Lease shall 
constitute a waiver, abandonment or relinquishment thereof or prohibit or prevent any election under or 
enforcement or exercise of any right, privilege, or option hereunder. No waiver of any provision hereof 
by Landlord or Tenant shall be deemed to have been made unless and until such waiver shall have been 
reduced to writing and signed by Landlord or Tenant, as the case may be. The receipt by Landlord of rent 
with knowledge of any default under this Lease shall not constitute or operate as a waiver of such default. 
Payment by Tenant or receipt by Landlord of a lesser amount than the stipulated rent or other sums due 
Landlord shall operate only as a payment on account of such rent or other sums. No endorsement or 
statement on any check or other remittance or in any communication accompanying or relating to such 
payment shall operate as a compromise or accord and satisfaction unless the same is approved in writing 
by Landlord, and Landlord may accept such check, remittance or payment without prejudice to its right to 
recover the balance of any rent or other sums due by Tenant and pursue any remedy provided under this 
Lease or by law. 

23. No Merger. 

(a) There shall be no merger of the leasehold estate created by this Lease with any other 
estate in the Premises, including the fee estate, by reason of the fact that the same person may own or hold 
the leasehold estate created by this Lease, or an interest in such leasehold estate, and such other estate in 
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the Premises, including the fee estate, or any interest in such other estate; and no merger shall occur 
unless and until Landlord, Tenant and any Lender shall join in a written instrument effecting such merger 
and shall duly record the same. 

(b) No termination of this Lease shall cause a merger of the estates of Landlord and Tenant, 
unless Landlord so elects and any such termination shall, at the option of Landlord, either work a 
termination of any sublease in effect or act as an assignment to Landlord of Tenant's interest in any such 
sublease. Notwithstanding the foregoing, in the event of the termination of this Lease and the execution 
of a new lease with Lender or its nominee pursuant to Section 15(d) above, the termination of this Lease 
shall neither work a merger of estates nor a termination of any subleases in effect unless Lender so elects. 

24. Covenants Run With Land. 

(a) The agreements, covenants and conditions contained in this Lease are and shall be 
deemed to be covenants running with the land and subject to any reversionary interests and shall be 
binding upon and shall inure to the benefit of Landlord and Tenant and their respective successors and 
assigns and all subsequent Landlords and Tenants respectively hereunder. 

(b) Landlord shall have the right to encumber the Property by bank notes, Deeds of Trust, 
Promissory Notes or any other legal instruments; provided however that Tenant's leasehold interest under 
this Lease shall be senior to and not subordinated to any interest asserted by the holder of any such notes, 
Deeds of Trust, Promissory Notes or instruments. Tenant shall have no obligation to subordinate its 
rights under this Lease to the holder of any encumbrance. 

(c) All references in this Lease to "Tenant" or "Landlord" shall be deemed to refer to and 
include successors and assigns of Tenant or Landlord, respectively, without specific mention of such 
successors or assigns. 

25. Notices. Except as otherwise provided hereunder; any notice or communication to Landlord, 
Tenant shall be in writing and be mailed by certified mail, postage prepaid. Notices or communications 
shall be addressed to Landlord at 1050 Camino Del Mar, Del Mar, California 92014 or such other address 
or addresses as Landlord shall from time to time designate, or to such agent of Landlord as it may from 
time to time designate, by notice in writing to Tenant. Notices or communications shall be addressed to 
Tenant at Headmaster, 215 Ninth Street, Del Mar, California 92014, or such other address or addresses as 
Tenant shall from time to time designate, or to such agent of Tenant as it may from time to time 
designate, by notice in writing to Landlord. Any notice mailed in the manner above set forth shall be 
deemed to have been received unless returned to the sender by the post office. 

26. Holding Over. This Lease shall terminate without further notice upon the expiration of the 
Term, and any holding over by Tenant after the expiration of the Term shall not constitute a renewal 
hereof or give Tenant any rights hereunder or in or to the Premises, except as otherwise herein provided, 
it being understood and agreed that this Lease cannot be renewed, extended or in any manner modified 
except in writing signed by Landlord and Tenant. 

27. Dispute Resolution. Whenever, under any provision of this Lease, arbitration is required, then 
the matter shall be determined by first mediation, and if unresolved, arbitration under the rules of the 
American Arbitration Association, in San Diego County, with a three-person panel, all three arbitrators to 
be neutral. Each party shall bear its own costs for the services sought under this Section 27. 

28. Late Charge. Tenant acknowledges that Tenant's failure to pay any installment of Rent, or any 
other amounts due under this Lease as and when due may cause Landlord to incur costs not contemplated 
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by Landlord when entering into this Lease, the exact nature and amount of which would be extremely 
difficult and impracticable to ascertain. Accordingly, if any installment of Rent, or any other amount due 
under this Lease is not received by Landlord within fifteen (15) days after such amount is due, then, 
without any notice to Tenant, Tenant shall pay to Landlord the sum of five percent (5%) of such overdue 
amount, which the parties agree represents a fair and reasonable estimate of the costs incurred by 
Landlord as a result of the late payment by Tenant. 

29. Default Interest. In the event that Tenant shall fail to pay any amount of Rent, or any other 
monetary obligations owed to Landlord hereunder within ten (10) days of the date that such amounts are 
due and payable, Tenant shall pay to Landlord, in addition to such amounts, interest thereon at three 
percent (3%) above the London Interbank Offered Rate, ("LIBOR"), announced to the public from time to 
time, not to exceed the legal rate of interest. Such interest will accrue from the first day of the month in 
which such monetary obligation was payable until the date on which Landlord receives payment of all 
past due amounts owing under the terms and provisions of this Lease. 

30. Severability. In case any one or more of the provisions contained in this Lease shall for any 
reason be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or 
unenforceability shall not affect any other provisions of this Lease, but this Lease shall be construed as if 
such invalid, illegal, or unenforceable provisions had not been contained herein. 

31. Time of the Essence. Time is of the essence of each and all of the agreements, covenants, and 
conditions of this Lease. 

32. Consents. Whenever in this Lease the consent or approval of either Landlord or Tenant is 
required or permitted, the party requested to give such consent or approval will act promptly and will not 
unreasonably withhold its consent or approval. 

33. Attorney Fees. In the event of any action or proceeding at law or in equity, including arbitration, 
between Landlord and Tenant to enforce any provision of this Lease or to protect or establish any right or 
remedy of either party hereunder, the unsuccessful party to such litigation shall pay to the prevailing party 
all costs and expenses, including reasonable attorney fees, incurred therein by such prevailing party, and 
if such prevailing party shall recover judgment in any such action or proceeding, such costs, expenses and 
attorney fees shall be included in and as a part of such judgment. 

34. Integration. This Lease constitutes the entire agreement between Landlord and Tenant with 
respect to the subject matter hereof and supersedes all prior offers, memoranda of understandings, and 
negotiations, oral or written. 

35. Rent. All monetary obligations of Tenant to Landlord under this Lease, including but not limited 
to the Rent, shall be deemed rent. 

36. Amendments. This Lease may only be amended or modified in any respect whatsoever by a 
writing signed by Landlord and Tenant and, if required by a Lender, by Lender. 

37. Governing Law. This Lease shall be governed by and construed in accordance with the laws of 
the State of California. 

38. Estoppel Certificates. Landlord and Tenant, within ten (10) days after notice from the other, 
shall execute and deliver to the other, in recordable form, a certificate stating (a) that this Lease is 
unmodified and in full force and effect, or in full force. and effect as modified, and stating all 
modifications, (b) the then-current Rent, (c) the dates to which Rent has been paid in advance, or, if there 
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is a balance of unapplied Rent Credit remaining, the amount of such balance, ( d) whether or not Tenant or 
Landlord is in default under this Lease, and ( e) such other matters as such requesting party shall 
reasonably request. 

39. Memorandum of Lease. Upon the execution of this Lease, Landlord and Tenant shall execute, 
acknowledge and deliver to the other a memorandum of this Lease, in a form mutually agreed by 
Landlord and Tenant which shall be recorded in the Office of the County Recorder of San Diego County. 

IN WITNESS WHEREOF, the parties have executed this Lease as of the date first written above. 

[Attach exhibits] 

LANDLORD: 

TENANT: 

THE WINSTON SCHOOL 

By:~6~ 

Name: /4&/t/{ rb. c/(i/7164{{_ 
Its : P~e-sc~L 

By: ~1/h ~~ 
Name: _5A-f2 IT'A g-'/1-S~ 

Its:_~-----
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ADDENDUM TO: 

LEASE AGREEMENT BY AND BETWEEN 

THE CITY OF DEL MAR 

AND 

THE WINSTON SCHOOL 

APPROVED AS TO FORM: 

Leslie E. Devaney, City 
City of Del Mar 

Page 20 



EXHIBIT C 

Bill of Sale 



BILL OF SALE 
AND 

INSTRUMENT OF ASSIGNMENT AND ASSUMPTION 

This BILL OF SALE AND INSTRUMENT AND ASSUMPTION (this "Agreement") is 
made and entered into as of July 1, 2010, by and between the City of Del Mar ("Assignor"), and 
The Winston School ("Assignee"). 

Background 

A. Assignor and Assignee are parties to that certain Memorandum of Understanding, 
dated as of February 21, 2006, (the "MOU"), which was entered into in contemplation of 
Assignor's purchase of that certain real property located at 215 Ninth Street, Del Mar, California 
(the "Shores") from the Del Mar Union School District ("School District"). 

B. As contemplated by the MOU, Assignor (as "Landlord") and Assignee (as 
"Tenant") entered into a ground lease ("Lease") for the Premises (as defined in the Lease) as of 
July 1, 2008. 

C. In accordance with the terms of the Lease and as contemplated by the MOU, 
Assignor desires to assign and transfer to Assignee all of Assignor's right, title and interest in, to 
certain buildings located on the Shores that are shown on Exhibit A attached hereto (the 
"Transferred Property"), and Assignee desires to assume all of the obligations and/or liabilities 
of Assignor that relate in any way to the Transferred Property on the terms and conditions set 
forth in this Agreement. 

D. The execution and delivery of this Agreement is a condition of the Lease between 
Assignor and Assignee. --- · 

Agreement 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the parties hereto, intending to be legally bound, hereby agree 
as follows: 

1. Background. The background paragraphs set forth above are incorporated herein 
as part of this Agreement. 

2. Definitions. Capitalized terms used but not defined herein have the respective 
meanings given to them in the Lease. 

3. Bill of Sale: Assignment and Assumption of the Transferred Property. Effective 
immediately upon execution of tl1e Lease belween Assignor and Assignee, Assignor hereby sells, 
transfers, grants, assigns, conveys, and delivers to Assignee all of Assignor's right, title and 
interest in, to, and under the Transferred Property, and for the sum of $1.00 and other good and 

2 
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valuable consideration, Assignee hereby purchases from and accepts the assignment of the 
Transferred Property from Assignor and expressly assumes and agrees for the benefit of 
Assignor to pay, perform, satisfy, and discharge when due or required to be performed every 
obligation or liability (whether existing now or arising in the future) of Assignor relating in any 
way to the Transferred Property. 

4. Covenant of Further Assurances. Each of the parties hereto, at all times and from 
time to time hereafter, and upon every reasonable written request to do so by another party 
hereto, shall make, do, execute and deliver, or cause to be made, done, executed and delivered, 
all such further acts, deeds, assurances and things as may be reasonably required to further 
implement and carry out the intent and purposes of this Agreement. 

5. No Representations or Warranties. ALL OF THE TRANSFERRED PROPERTY 
AND THE ASSIGNOR'S RIGHT, TITLE AND INTEREST THEREIN, ARE BEING SOLD 
AND TRANSFERRED TO ASSIGNEE "AS IS, WHERE IS" AND "WITH ALL FAULTS," 
AND ASSIGNEE MAIZES NO REPRESENTATIONS OR WARRANTIES, EXPRESS OR 
IMPLIED, WITH RESPECT TO SUCH TRANSFERRED PROPERTY OR RIGHT, TITLE OR 
INTEREST. BY WAY OF EXAMPLE AND NOT LIMITATION, ASSIGNOR MAKES NO 
REPRESENTATION OR WARRANTY AS TO THE MERCHANT ABILITY, FITNESS FOR 
ANY PARTICULAR PURPOSE OR CONDITION WITH RESPECT TO THE 
TRANSFERRED PROPERTY ARISING UNDER THE UNIFORM COMMERCIAL CODE 
OR OTHERWISE, AND ALL SUCH REPRESENTATIONS AND WARRANTIES ARE 
HEREBY DISCLAIMED. FROM AND AFTER THE CLOSING, ASSIGNEE SHALL HAVE 
NO RIGHTS, REMEDIES OR RECOURSE AGAINST ASSIGNOR WITH RESPECT TO THE 
TRANSFERRED PROPERTY OR THE TRANSACTIONS CONTEMPLATED BY THIS 
AGREEMENT. 

6. Successors and Assigns. This Agreement shall inure to the benefit of, and be 
binding upon, Assignor and Assignee and their respective successors and permitted assigns. 

7. Amendment; Waiver. Neither this Agreement, nor any of the terms or provisions 
hereof, may be amended, modified, supplemented or waived, except by a written instrument 
signed by Assignor and Assignee ( or, in the case of a waiver, by the pruiy granting such waiver) . 
No waiver of any of the provisions of this Agreement shall be deemed or shall constitute a 
waiver of any other provision hereof (whether or not similar), nor shall such waiver constitute a 
continuing waiver. No failure of any party hereto to insist upon strict compliance by any other 
party with any obligation, covenant, agreement, or condition contained in this Agreement shall 
operate as a waiver of, or estoppels with respect to, any subsequent or other failure. 

8. Confirmation of Obligalions Under Memorandtm1 of Understand ing. No 
provision of this Agreement shall in any way modify the express provisions contained in the 
Lease, this Agreement being intended only to effect the transfer of certain assets and obligations 
from Assignor to Assignee in accordance with the terms of the Lease. 

9. Headings. The headings contained in this Agreement are included for purposes of 
convenience only, and do not affect the meaning or interpretation of this Agreement. 
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10. Severability. If any provision of this Agreement or the application of any 
provision of this Agreement to any party or circumstance is, to any extent, adjudged invalid or 
unenforceable, then the application of the remainder of such provision to such party or 
circumstance, the application of such provision to other parties or circumstances, and the 
application of the remainder of this Agreement will not be affected thereby. 

11 . Governing Law. This Agreement will be governed by and construed and 
enforced in accordance with the laws of the state of California without regard to principles of 
conflicts of law. 

12. Counterparts. This Agreement may be executed in two or more counterparts, 
each of which will be deemed an original, but all of which together will constitute one and the 
same instrument. Delivery of an executed signature page to this Agreement by facsimile or 
electronic transmission will be effective as delivery of a manually executed counterpart to this 
Agreement. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date 
first written above. 

ASSIGNOR: 

Name: K aren P. Brust ---- ~ - - --- ------
Title: City Manager 

ASSIGNEE: 

The Winston School 
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Exhibit A to Bill of Sale 

Transferred Property 

Unit B 
Daycare Facility 

Unit C 
Classrooms 4-6, Office, Storage Room 

UnitD 
Administrative Office, Nurses Office, Teacher's Room, Toilets, Heater Cupboard 

Unit E 
Auditorium 

Unit F 
Classrooms 7, 8, 10, 11 and 12 and all unnumbered classrooms, Toilets, Janitor, Furnace, Office 

Including all personal property, fixture, tangible improvements, structures, and the like contained 
within the above described Units. 

5 
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LEGAL DESCRIPTION 
LEASE AND ACCESS AREAS 

PARCEL A: (APN: 300-200-01) 

THAT PORTION OF LOTS FOUR, FIVE AND SIX, IN BLOCK 'TWENTY-EIGHT, AND 
LOTS ONE, TWO AND THREE, IN BLOCK 'TWENTY-NINE, IN DEL MAR, COUNTY OF 
SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO MAP THEREOF NO. 368 
FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY 
OCTOBER 7,1885; 

TOGETHER WITH THAT PORTION OF THE SOUTH HALF OF THE ALLEY 
ADJOINING LOTS FOUR AND FIVE, WHICH UPON VACATION, WILL REVERT TO 
SAID LAND BY OPERATION OF LAW. 

ALSO THOSE PORTIONS OF 8TH STREET AND 9TH STREET AND THAT PORTION 
OF RAILROAD AVENUE AS VACATED BY ORDER OF THE BOARD OF 
SUPERVISORS OF SAN DIEGO COUNTY, APRIL 12,1926. 

ALSO THAT PORTION OF THE TRACT OF LAND GRANTED TO THE CALIFORNIA 
SOUTHERN RAILROAD COMPANY FOR A RIGHT OF WAY UNDER THE PROVISION 
OF THE ACT OF CONGRESS MARCH 3, 1875 (18 STATUTE 428), LYING BETWEEN 
THE SOUTHERLY LINE OF DEL MAR, ACCORDING TO MAP THEREOF NO. 368, 
FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY, 
OCTOBER 7, 1885, AND THE NORTHERLY LINE OF 9TH STREET AS SHOWN ON 
SAID MAP, ALL IN DEL MAR, IN THE COUNTY OF SAN DIEGO, STATE OF 
CALIFORNIA, ACCORDING TO MAP THEREOF NO. 368, FILED IN THE OFFICE OF 
THE COUNTY RECORDER OF SAN DIEGO COUNTY OCTOBER 7, 1885. 

ALSO THAT PORTION OF THE 150 FOOT STRIP OF LAND LYING EASTERLY OF 
AND ADJACENT TO THE EAST LINE OF SAID TRACT OF LAND GRANTED TO 
CALIFORNIA SOUTHERN RAILROAD COMPANY FOR A RIGHT OF WAY, INCLUDED 
IN THE FOLLOWING DESCRIBED BOUNDARY: 

BEGINNING AT A POINT IN THE NORTHERLY PROLONGATION OF THE 
WESTERLY LINE OF SAID ABOVE MENTIONED BLOCK 28, DISTANT THEREON 20 
FEET NORTHERLY FROM THE NORTHWESTERLY CORNER OF SAID BLOCK 28; 
THENCE SOUTH 72°06'45" WEST ALONG A LINE WHICH IS PARALLEL WITH AND 
20 FEET AT RIGHT ANGLES NORTHERLY FROM THE SOUTHERLY LINE OF SAID 
9TH STREET 179.73 FEET TO THE TRUE POINT OF BEGINNING; THENCE 
CONTINUING ALONG SAID LINE 225.58 FEET TO THE BEGINNING OF A NON
TANGENT 18.00 FOOT RADIUS CURVE CONCAVE EASTERLY. A RADIAL 
BEARING THROUGH SAID POINT BEARS NORTH 66°29'36" WEST. THENCE 
ALONG THE ARC OF SAID CURVE 11 .86 FEET THROUGH A CENTRAL ANGLE OF 
37°45'12" TO THE BEGINNING OF A REVERSE 283.24 FOOT RADIUS CURVE. 
THENCE ALONG THE ARC OF SAID CURVE 61 .87 FEET THROUGH A CENTRAL 
ANGLE OF 12°30'57". THENCE SOUTH 1°43'51" EAST, 26.00 FEET; SAID POINT 



HEREINAFTER REFERRED TO A POINT 'X'. THENCE CONTINUING ALONG SAID 
LINE 43.51 FEET TO AN INTERSECTION WITH A LINE WHICH IS PARALLEL WITH 
AND 40 FEET, MEASURED AT RIGHT ANGLES, WESTERLY FROM THE EASTERLY 
LINE OF RAILROAD AVENUE; THENCE ALONG SAID PARALLEL LINE SOUTH 
17°53'15" EAST, 191.65 FEET; THENCE LEAVING SAID LINE NORTH 72°06'45" 
EAST, 185.00 FEET; THENCE NORTH 27°06'45" EAST, 106.07 FEET; THENCE 
NORTH 17°53'15" WEST, 255.00 FEET TO THE TRUE POINT OF BEGINNING. 

EXCEPTING THERFROM THAT PORTION DESCRIBED AS FOLLOWS: 

THE NORTHERLY 25 FEET OF LOT 6, OF SAID BLOCK 28 OF DEL MAR 

CONTAINING 1.847 ACRES, MORE OR LESS. 

PARCEL 'B': 

BEGINNING AT POINT 'X' DESCRIBED ABOVE IN PARCEL 'A'; THENCE SOUTH 
1°43'51" EAST, 43.51 FEET TO AN INTERSECTION WITH A LINE WHICH IS 
PARALLEL WITH AND 40 FEET SOUTHERLY, MEASURED AT RIGHT ANGLES, 
WESTERLY FROM THE EASTERLY LINE OF RAILROAD AVENUE; THENCE ALIONG 
SAID PARALLEL LINE SOUTH 17°53'15" EAST, 191.65 FEET; THENCE LEAVING 
SAID LINE NORTH 72°06'45" EAST, 25.00 FEET; THENCE NORTH 17°53'15" WEST, 
229.70 FEET; THENCE SOUTH 88°16'09" WEST, 13.42 FEET TO THE POINT OF 
BEGINNING. 

CONTAINING 0.128 ACRES, MORE OR LESS. 
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,, Winston School lease Restructuring - Terms for Counterproposal - 12-20-18 

• The City Council cannot make the finding to support the School's proposal for a lease of $1.00 

per year, which would be a gift of public funds. However, on page 2, three optional tools are 

listed that the School could exercise to reduce the annual lease payment. 

• The City Council cannot make the finding to support the School's proposal for a lease term of 

99-years, plus two 25-year extensions. 

• The City is open to changing the terms of the lease in the following manner: 

o The City Council is amenable to adding the option for a 25-year extension to the 

current term, therefore extending the term of the current contract from 2063 to 

2088, which would be 70 remaining years versus 45 years currently, to help the 

School secure financing and to enable longer use of the facilities. 

o The City Council is willing to waive the redevelopment requirements identified in 

Section 3 - Commencement Date and Term of the current lease, including the 

redevelopment milestones. 

o The two proposed term changes above are in exchange for the following terms: 

• At the time of the agreement, the school shall provide to the City a 

performance bond for $1 million (or amount as determined by engineer's 

estimate to be completed at School's expense) for the estimated cost to 

demolish the existing buildings within the school's leasehold area. 

• The School needs to provide within its leasehold area: a) sufficient off

street parking to meet its parking requirement per the Del Mar Municipal 

Code, b) an off-street loading/unloading area for buses, vans, etc. for 

students triggered when south parking lot is no longer available for use, 

and c) School needs to change how students arrive at the school (such as 

disallowing large buses in favor of small vans). 

• Section 2c of the current lease shall be amended to reflect that the City's 

consultation with the School regarding the park master plan design is 

complete. The City will be proceeding with the park design based on what 

the community at-large wants. The City will include in the park design an 

open space turf area that can be used non-exclusively by the School. 

School will have non-exclusive use of the park area. The City will work 

cooperatively with the School on scheduling. 

• References to the non-exclusive parking area shall be removed. 



• Section 14 -Assignment and Subletting will be removed from an amended 

lease. These amended lease terms are not transferable. Therefore, if the 

School is to assign or sublet their lease per the terms of the current lease, 

the redevelopment terms, lease payment term, and all other provisions 

remain in full effect. 

• If the redevelopment requirement is waived, rent terms remain the same. The City Council 

offers the following options for the school to reduce the estimated annual payment that will be 

due in 2023: 

Estimated 2023 Lease Payment= $266,910.31 

Options 

Current School leasehold area= 1.8 acres 

• Reduce square footage of School leasehold area to gain square footage 

that could be developed as part of the park, as determined by the City to 

be beneficial (e.g., square footage on the eastern or southern lease 

boundary). School needs to make a commitment to the City on this topic 

in 60-days with execution of lease. 

For example, 10% reduction of leasehold area = $26,691 lease reduction per year 

• Build 28 public parking spaces for the community in addition to school 

required parking that would be available when school is in session. 

Requires a binding commitment and communication of intent at time of 

agreement. This option remains available until City has committed to 

building its required parking spaces. 

In-lieu parking fee rate = $1,200 per space per year 

28 x $1,200 = $33,600 lease reduction per year 

• Build and manage affordable housing units. Units need to be affordable 

for duration of lease term. Incorporating housing units helps the City 

toward its affordable housing requirements. This option could provide 

housing for school faculty or staff. The school can keep the rent. 

Hypothetical at 10% 

Reduction 

-$26,691 per year 

-$33,600 per year 

Hypothetical at 

3 units= 

-$36,000 per year 

Value of one affordable housing unit= $11,000-$12,000 lease reduction per year (based on 

extrapolation from "22 in 5" study). 

* Annual credits for these options would increase annually per the same methodology as the 

terms of the lease. 

• For whatever terms are agreed upon to proceed, including continuation of the current lease, 

the School will be required to provide a proforma financial statement demonstrating 

financial capacity to meet the obligations. 
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!  Sheppard, Mullin, Richter & Hampton LLP 
501 W. Broadway, 19th Floor 
San Diego, California 92101 
619.338.6500 main 
619.234.3815 fax 
www.sheppardmullin.com 

619.338.6542 direct 
whodges@sheppardmullin.com 

July 19, 2019 
File Number:  64CT-296357 

VIA E-MAIL AND U.S. MAIL 

Re: Winston School – Status Update to CPP Meeting and Project Proposal 

Dear Mr. Huth: 

As you are aware, The Winston School of San Diego (“Winston”) conducted  multiple Citizens’ 
Participation Program (“CPP”) hearings in compliance with Del Mar Municipal Code (“DMMC”) 
section 23.08.065 et seq.  During this CPP process, Winston engaged the community, 
neighbors and other interested parties to discuss Winston’s development and potential 
conceptual designs.  Following the introductory meeting on April 2, 2019 and subsequent 
meeting on May 23, 2019, Winston has considered the initial feedback and identification of 
areas of potential concerns received from attendees as well as comments received separate 
and apart from the meetings.


Since 1988, Winston has provided the community and the greater San Diego region a 
specialized education program for those students in middle and high school that learn 
differently from the curriculum traditionally utilized in the public school system.  As discussed 
previously with the City of Del Mar (“City”) staff, Winston would like continue to run an 
independent school at its current location at 215 Ninth Street in the City (“School Site”).  
Specifically, through the submission of this letter, Winston is proposing: (i) redevelopment of 
the School Site with a modern school and related amenities that integrate into the 
surrounding neighborhood; and (ii) amendment of the lease agreement dated July 1, 2008 
by and between Winston and the City (“Lease”) to a $147,000 land lease.  Winston would 
prefer to keep its target population between approximately 120 to 150 full-time equivalent 
middle and high school students.  As demonstrated herein, expansion of the School Site to 
accommodate additional students would be necessary in order to generate the additional 
revenue required to compensate for the increased land and improvements lease rates currently 
in the Lease.  Additionally, with the proposed Lease amendment, preserving the current 
population level will ensure the school maintains low traffic and noise impacts on the 
surrounding properties. 


Scott W. Huth  
City Manager 
City of Del Mar 
1050 Camino Del Mar 
Del Mar, California 92014 
E-Mail: Citymanager@delmar.ca.us

Sheppard Mullin 
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Scott W. Huth  
July 19, 2019 
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Starting in 2007, the City and Winston communities rallied to support and fund the City’s 
acquisition of the 5.3-acre Del Mar Shores School and Park property to preserve and protect 
the only recreational playing fields and school in the City.  Over 400 donors personally 
contributed $5,000,000.00, including $3,000,000.00 from Winston, based on the August 6, 
2007 City Council resolution that states “the purpose of the acquisition is to preserve the 
current open space and recreational uses, including the ball field…and to permit the continued 
operation of the Winston School, in keeping with the original deed restriction (for school 
purposes only).” (City Resolution 2007-35.)   
1

In order to meet the financial obligations contemplated in Lease,  Winston will be required to 2

increase financial productivity of the School Site.  In order to achieve this, and at the City’s 
behest, Winston would be forced to propose redevelopment that would allow for a significant 
growth in the student population, resulting in substantial increase to bulk, scale and footprint of 
structures on the School Site.  Such redevelopment to meet the demands of the Lease would 
violate the objective of Resolution 2007-35, as Winston’s current lease compels its enrollment, 
faculty and new school buildings to more than double in size.  


Winston has considered alternative plans for a school that could accommodate a higher 
student population in order provide the additional income necessary to cover the rent rates 
identified in the current Lease.  Through Winston’s community outreach, including the two (2) 
CPP meetings, it has become abundantly clear that such a proposal would be wholesale and 
categorically rejected by the community.  In fact, the outcry to such redevelopment is so 
vehement, Winston has been expressly informed that certain portions of the community are 
considering both judicial and referenda actions against any redevelopment of the School Site 
that would result in a “large” school. Based on Winston’s information, the community is 
concerned about disastrous traffic, noise and aesthetic impacts that would result from the 
“large school option.”  


Instead, the community has made it clear they are aligned with Winton’s interests in 
maintaining a school with enrollment between 125-150 students.  Therefore, Winston is 
currently in a  no-win situation in which it cannot meet the demands of both the Lease and 
the community.  It is our position that the City is requiring Winston to redevelop the School Site 
in a way that will invoke community ire, and possibly result in litigation, and contradict the 
established values and mission of Winston.


To align the school's interests with the neighbors and general citizenry, we request 
amendment of the lease terms to an annual land-lease rent of $147,000.00, permitting the 
facilities to stay at their current scale, maximizing open recreational space and fulfilling the 
non-profit’s critical mission of serving the needs of bright students with learning differences.  
With this lease rate, Winston can successful align the school size with the financial and 

  We understand certain correspondence have been submitted to the City related to donor fraud, and wish to clarify 1

Winston is not yet a party to the statements made therein despite the same set of circumstances giving rise to 
these various correspondence.  

  Per the terms of the Lease, the approximately $2,950,000 rent credit will be exhausted in 2023.  Subsequent to 2

that, the rent on the Winston school site will automatically increase by the cumulative Consumer Price Index (“CPI”) 
increases since July 1, 2008 and, thereafter, annually by CPI.

Sheppard Mullin 
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community requirements. Additionally, an amendment to the Lease would continue to achieve 
the objectives outlined in City Resolution 2007-35, identified above.  


It is our position that, because the amendment will fulfill a public purpose and promote the 
social welfare, such an amendment is not a gift of public funds.  (Alameda v. Janssen (1940) 
16 Cal.2d 276, 281; City & County of San Francisco v. Collins (1932) 216 Cal. 187, 193 [social 
welfare expenditures of counties are not illegal gifts]; American Co. v. City of Lakeport (1934) 
220 Cal. 548, 556 [mere incidental benefit to an individual does not make a “public” purpose a 
“private” purpose]; Mannheim v Superior Court (1970) 3 Cal.3d 678, 691 [the concept of public 
benefit is liberally construed]; Community Mem. Hosp. v. County of Ventura (1996) 50 Cal.App.
4th 199, 207.)  Moreover, charter cities are not required to comply with the constitutional 
prohibition on the gift of public funds.  (Tevis v. City & County of San Francisco (1954) 43 Cal.2d 
190; Los Angeles Gas & Elec. Corp. v. City of Los Angeles (1922) 188 Cal. 307 [the 
constitutional prohibition on a gift of public funds has been held not to apply to a charter city, 
unless the city's charter itself contains a similar prohibition].)


Winston has also considered income-generating options suggested in the City’s 
correspondence dated December 20, 2018.  During Winston’s design process, it has been 
determined that these options are economically infeasible, impermissible  under the Lease 3

and/or illegal.   Winston is happy to address the specifics of these determinations in further 4

detail following submittal of its project application. 


Additionally, based on the feedback received thus far, the community opposes development of 
any structure on the School Site that looks “institutional” or “correctional.”  As alluded to 
above, the citizens of Del Mar are primarily concerned with: (i) bulk and mass; (ii) privacy; 
(iii) community esthetics; and (iv) the amount of concrete needed to sustain parking. 


In response to the community concerns, Winston is proposing improvements to School Site 
that will result in a de minimis increase in the bulk and mass of the existing buildings and shifts 
the footprint towards 9th Street and Stratford Court in order to maintain green space and 
controlled parking.  As part of the proposed redevelopment of the site, an initial rendering of 
which is attached hereto as Exhibit A, the following elements must be implemented as part of 
the design:


• Play fields;

• Softball field;


  Most housing commissions responsible for the management of affordable housing require a covenant to be 3

recorded against the property that requires the affordable housing be maintained for at least fifty-five years, which 
is longer than the remaining life of the Lease. 

  Investors in affordable-housing projects receive a credit applicable to their federal and state income taxes in 4

exchange for investing in housing reserved for and affordable to lower income households.  Owners of these 
developments are expressly prohibited from discriminating against certain classes in the operation and 
management of the housing. (See 26 CFR § 1.42–9(a).)  They must also certify compliance with the terms of the 
low income housing commitment, which includes a provision prohibiting an owner from refusing to rent to tenants 
with Section 8 vouchers. (26 CFR §1.42–5(c)(1)(v), (xi).)  State housing agencies – in California, the California Tax 
Credit Allocation Committee – must review the certifications for compliance. (26 CFR §1.42–5(c)(2); 4 Cal Code 
Regs §§ 10300–10337.)
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• 2 full-sized basketball courts;

• Fencing or other suitable separation between the City-run dog park and the School’s 

outdoor amenities;  

• Additional hardscape/blacktop unrelated to basketball courts for assembly area; 

• Picnic area and/or child playground not located adjacent to the school or between the 

basketball courts; 

• Secured perimeter of the School Site to be closed to public during the school-day. 


Additionally, this proposal will comply with the current zoning and deed restriction set forth in 
the Grant Deed from Del Mar Unified School District to the City.


Winston wishes to gain commitment from the City for the proposed amendment to the 
Lease, permitting an $147,000 annual lease rate,  so that it may present an advanced 5

development plan the neighbors and Del Mar citizens can embrace at the final CPP 
meeting.  We would like to present renderings that demonstrate consistency with the character 
of the surrounding neighborhood.  Additionally, the proposal based on the lower lease rate 
would comply with current zoning as well as the deed restriction set forth in the Grant Deed 
from Del Mar Unified School District to the City.


Winston believes the provision of a modernized school on the School Site would not only 
benefit the students, but would provide tangible benefits to the City as well.  Following the 
conclusion of the CPP process, we look forward to progressing with this development plan and 
continuing to be part of the community. 


On behalf of Winston, we request a reply from the City within two (2) weeks, or no later than  
Friday August 2, 2019, regarding the City’s initial response to this proposal so that Winston 
can prepare the necessary documents in accordance with the City-mandated CPP 
timeframes.  Additionally, please consider this correspondence as a formal request for the 
City’s records related to the City’s appropriations of prepaid rent pursuant to the terms of 
Lease, an accounting of the utilization of Wilson School-related donations and a schedule of 
future rents intended under the Lease as currently drafted. Lastly, for our edification, can you 
please explain or provided citation to the City’s City Council recusal procedure regulations. 
Specifically, please confirm the radius around projects which trigger recusal from decision-
making functions, as this policy could have an direct effect on whether Winston will be 
permitted to continue its operations on the School Site.  


We look forward to hearing from you and appreciate the City’s time and consideration of 
Winston’s current proposal and inquiry. Winston believes the provision of a modernized school 
on the School Site would not only benefit the students, but would provide tangible benefits to 
the City as well.  


  Please note, as a sign of good faith and continued cooperation, this request represents an increase rent rate as 5

compared to Winston’s November correspondence to the city, which requested a $136,000 annual lease.  We 
propose any revised rent rate would go into effective January 1, 2020 and include a maximum annual 2.5% CPI 
cap. 	

I'm attaching here two pages from the November proposal for your reference, as well as a marked up copy of your 
attached letter. 

Sheppard Mullin 



!  

Scott W. Huth  
July 19, 2019 
Page !  5

Following the conclusion of the CPP process, we look forward to progressing with this 
development plan and continuing to be part of the community.


SMRH:4819-4456-2588.4 
cc: Leslie Devaney, Esq.  (ldevaney@dpmclaw.com) 
 Jennifer Gavin   (jgavin@delmar.ca.us) 

Dena Harris   (confidentialdh@thewinstonschool.org) 
Laura Cunitz   (laura.cunitz@thewinstonschool.org) 
Kim Kanetis    (kimk@thewinstonschool.com) 

Sincerely, 

!  

Whitney A. Hodges 
for SHEPPARD, MULLIN, RICHTER & HAMPTON LLP

Sheppard Mullin 
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Dena Harris <dena.harris@thewinstonschool.org>

Response to City of Del Mar letter of March 3, 2020
1 message

Dena Harris <denah@thewinstonschool.com> Fri, Mar 13, 2020 at 2:57 PM
To: "Kristen M. Crane" <kcrane@delmar.ca.us>
Cc: cjohnson@delmar.ca.us, Sherryl Parks <sparks@delmar.ca.us>, Dwight Worden <dworden@delmar.ca.us>, Leslie
Devaney <ldevaney@dpmclaw.com>, Whitney Hodges <whodges@sheppardmullin.com>, Maureen Kendrick
<maureen.kendrick@thewinstonschool.org>, Laura Cunitz <laura.cunitz@thewinstonschool.org>, David Marino
<david@hughesmarino.com>, Kim Kanetis <kimk@thewinstonschool.com>
Bcc: Dena Harris <confidentialdh@thewinstonschool.org>

Good afternoon Kristen:

Based on the recent public health emergency and at the direction of the San Diego County Department of Education, The
Winston School campus will be closed to all visitors.

For the next few weeks, on-site instruction will cease.

As I am sure you are all aware and understand, it is the sole focus of the school to keep students, staff and our
surrounding communities safe.

Therefore, I am formally requesting that all decisions, meetings, discussions, planning, and negotiations that pertain to the
redevelopment, planning and revised lease terms are placed on hold for a minimum of 30 days.

It is necessary for me to devote my time and resources to the needs of our school community as well as the efforts
needed to resume regular classroom instruction.

Sincerely, 

Dena

Dr. Dena Harris
Head of School & Executive Director  
denah@thewinstonschool.com 

215 Ninth Street, Del Mar, CA 92014
Phone (858) 259-8155  | Fax (858) 259-8356
https://www.thewinstonschool.org/

               

                                                                                                                                                             

This email and any files transmitted with it are confidential and are intended solely for the use of the individual or entity to
which they are addressed. IN ADDITION, this communication may contain material protected by HIPAA and other privacy
laws (45 CFR, Parts 160 & 164;42 CFR Part 2). If you are not the intended recipient or the person responsible for delivering
this email to the intended recipient, be advised that you have received this email in error and that any use, dissemination,
forwarding, printing or copying of this email is strictly prohibited. If you have received this email in error, please notify the
sender by replying to this email and then delete the email from your computer.
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Sheppard, Mullin, Richter & Hampton LLP 
501 West Broadway, 19th Floor  
San Diego, California 92101-3598 
619.338.6500 main 
619.234.3815 fax 
www.sheppardmullin.com 

 

 

619.338.6542 direct 
whodges@sheppardmullin.com 

June 10, 2020 
File Number:  64CT-296357 

 
 
VIA E-MAIL AND U.S. MAIL 
 
Leslie Devaney, Esq.  
City Attorney, City of Del Mar 
402 W Broadway, Unit 1300 
San Diego, California 92101 
 
E-Mail: ldevaney@dpmclaw.com 

 

Re: The Winston School Request to Remove Inaccurate and Defamatory City Statements 
 
 
Dear Ms. Devaney: 

On behalf of The Winston School (“School”), I appreciate the opportunity to inform you that the 
statement issued by the City of Del Mar (“City”) on the June 2, 2020 on the City’s official website 
with the accompanying ten-page “Facts About The Winston School and the City of Del Mar” 
(“Statement”), as drafted by City Councilmembers Dwight Worden and Sherryl Parks, contains 
misstatements, conjecture about the School’s intent and material omissions, resulting in an 
inaccurate and defamatory assessment of the School.  Moreover, to the public, the information 
contained on the City’s official website indicates the City approves of the message by the entire 
City Council of the City of Del Mar (“City Council”).  This, in and of itself, is misleading.  The 
document only reflects the opinions of two members of the council and was neither voted on nor 
approved by the City Council in a noticed public meeting or included in the requisite notification 
required by the Ralph M. Brown Act (Govt. Code §§ 54950 et seq.) (“Brown Act”) following a 
closed City Council session. 

As such, we appreciate the opportunity to submit the following comments to be included in the 
public record in order to remediate the issues and direct harm to the School as caused by the 
Statement and the termination of current negotiations between the parties.  This 
correspondence is also intended addresses several other problematic claims made in the 
Statement.  

1. The City Improperly Terminated the Lease Negotiations. 

The decision to terminate the negotiations related to the 2008 lease between the City and the 
School (“Lease”) during the time of a declared pandemic1 that comprises a national and global 
crisis is a clear violation of the Lease terms.  This action is especially concerning given the 

 
1  See https://www.who.int/dg/speeches/detail/who-director-general-s-opening-remarks-at-the-media-briefing-on-

covid-19---11-march-2020  

Sheppard Mullin 
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written notice submitted to the City by Dr. Dena Harris, Head of School, on March 13, 2020.2 
This notice formally requested the City place a hold on Lease negotiations while the School 
addressed the resultant effects of the pandemic designation and California Governor Newsom’s 
Declaration of the State of Emergency,3 stating as follows:   

Therefore, I am formally requesting that all decisions, meetings, discussions, 
planning, and negotiations that pertain to the redevelopment, planning and 
revised lease terms are placed on hold for a minimum of 30 days. 

However, regardless of the School’s formal request, the obligations set forth in the Lease, 
including redevelopment dates for which the City is now trying to enforce, were suspended upon 
the declaration of the pandemic.4 Specifically, Section 3(c) of Lease, which provides contractual 
force majeure coverage,5 states:  

The Redevelopment Deadlines set forth shall be extended to the extent that 
Tenant’s performance is prevented or hindered by circumstances out of Tenant’s 
reasonable control including an act of God, casualty, epidemic, war, terrorism, 
insurrection, riot, fire, flood, earthquake, strike, or boycott. Tenant’s inability to 
fund the Redevelopment or to timely process entitlements and proceed with 
construction shall not extend the Redevelopment Deadlines.   

(Emphasis added.) 

2. The City Has Misrepresented the School’s Lease Amendment Proposals. 

The Statement posted to official website includes the School’s request for a $1 rent rate – a 
position that we maintain is defensible given the City’s current and past precedent with similarly 
situated organizations within the City’s jurisdiction, as well as its inability to hide behind the 
shield alleged “gift of public funds” due to its status as a charter city.  However, the Statement – 
and all other public-facing City publications – conveniently omits the material fact the School 
has also repeatedly proposed a land lease (“Land Lease Proposal”).   

For example, during the public Lease Realignment presentation on November 12, 2018 prior to 
the City Council Closed Session, the School discussed a $136,000 Land Lease Proposal.  An 
increased $147,000 Land Lease Proposal has also been discussed in meetings with the City 
Staff and presented formally in a letter to the City Manager on July 19, 2019,6 which stated:  

Winston is proposing: (i) redevelopment of the School Site with a modern school 
and related amenities that integrate into the surrounding neighborhood; and 

 
2  See Exhibit A.  
3  See https://www.gov.ca.gov/2020/03/04/governor-newsom-declares-state-of-emergency-to-help-state-prepare-for-

broader-spread-of-covid-19/ 
4  San Mateo Cmty College Dist. v Half Moon Bay Ltd. Partnership (1998) 65 Cal.App.4th 401, 406. 
5  Nissho-Iwai Co. v. Occidental Crude Sales, Inc., 729 F.2d 1530, 1540 (5th Cir. 1984) (interpreting California law). 
6  See Exhibit B.  

Sheppard Mullin 
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(ii) amendment of the lease agreement dated July 1, 2008 by and between 
Winston and the City (“Lease”) to a $147,000 land lease. 

The School’s Land Lease Proposals are in keeping with the original intent of the parties to 
engage in future Lease negotiations related to the required redevelopment of the School site, as 
demonstrated in Section 2(B)(2) of the February 21, 2006 Memorandum of Understanding 
(“MOU”) between the City and School.  In relevant part, the MOU states: 

Upon completion of a complete development and replacement of the Buildings by 
the Winston School, the Parties shall enter into good faith negotiations for a new 
lease. 

3. The City Rejected the School’s Public Comments Resulting in Brown Act and Due 
Process Violations. 

Several of the City Council’s actions violate the language and the intent of the Brown Act.  
Specifically, the City hindered the School’s ability to submit permitted public comment when it 
wholly rejected documents transmitted by the School in advance of a publicly noticed City 
Council meeting.  The rejected documents directly addressed items on the agenda and related 
to the School’s fence application (Agenda Item 9), by providing updated drawings and 
explaining the School’s position that the fence is intended to remediate an unchecked public 
health and safety emergency.  This City action resulted in a direct violation of Section 
54954.3(a) of the Government Code and is an abuse of the School’s due process rights.   

4. The City’s Delay on the Fence Application Voids Indemnity Provisions Provided in 
the Lease.  

Per the Section 18 of the Lease, the School is not required to indemnify the City for claims 
related to property damage or personal injury that result from City’s negligence or misconduct. 
Here, delaying the consideration of the fence application and creating administrative hurdles in 
light of the mounting evidence of property damage or injury, actual notice of which was provided 
to the City, equates to the level of negligence and misconduct that voids the School’s 
indemnification requirements. Therefore, the City shall be solely responsible for its costs 
incurred in the defense or settlement of any claims that occur during the period of delay, and 
any restitution/damages determined to be due.  

5. The City’s Actions Demonstrate Bias Against the School and Potential Future 
Actions. 

City councilmembers wear multiple hats. It is commonly understood that they function as local 
legislators.  But sometimes they act in a quasi-adjudicatory capacity similar to judges.7  Hearing 
and deciding development applications is one of the times that a city council acts in a quasi-
adjudicatory capacity.8  When functioning in such an adjudicatory capacity, the City Council 

 
7  Woody’s Group, Inc. v. City of Newport Beach (2015) 233 Cal.App.4th 1012, 1021 (“Woody’s”). 
8  Id. 
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must be “neutral and unbiased.”9 ” Allowing a biased decision maker to participate in the 
decision is enough to invalidate the decision.10  As it relates to dealings with the School, there is 
a concern a bias has developed that will impact future discretionary applications – specifically, 
those related to the upcoming School site redevelopment applications.  
 
For example, the School is concerned the following actions are indicative already established 
bias or future bias:11 
 

• The City’s interference with the School’s ability to provide public testimony during 
publicly noticed hearings despite the fact other individuals were permitted to submit 
such testimony.    
 

• Councilmembers Worden and Parks have both made inaccurate and defamatory 
remarks about the School’s position or actions without providing the School the 
opportunity to respond, including the following: 
 

1. Councilmember Worden: “Winston asserted the position that the Indemnity 
provisions of the lease agreement we invalidated if the City didn’t circumvent the 
normal process of sign off and ADR…instead process them on some kind of 
expedited emergency basis  - that I don’t think had any application.” 
 

2. Councilmember Worden: “Letter that was from Dr. Harris that the City had no 
right to sign off, is not right. I am just frustrated and ask Winston to be more 
careful with the representations going forward.” 
 

3. Councilmember Parks: “It’s not surprising that an abandoned school needs a 
fence…The way they have maintained the temporary fence doesn’t show me that 
they are very vigilant about protecting their own business, even now they’re 
going to have a few months before that fence is in place. So what is the plan 
here? All of your temporary cones are half way down. There is no obstruction on 
the upper parking area either. I think that if your neighbors, who appear to be 
concerned about the school and could partner with you, if you can’t come to Del 
Mar and protect that building then I think you need in the interim to show more 
due diligence. 
 

Given the tone of these comments and the real and reputational damage created by these 
uncorroborated statements, the School believes it is necessary to provide direct rebuttals to the 
Councilmembers’ remarks, respectively, as follows: 

 
9  Id., quoting BreakZone Billiards v. City of Torrance (2000) 81 Cal.App.4th 1205, 1234; see also Asimow et al., Cal. 

Practice Guide: Administrative Law (The Rutter Group 2019) ¶ 3:426, at p. 3-70 [“A decisionmaker must be 
unbiased (meaning that the decisionmaker has no conflict of interest, has not prejudged the specific facts of the 
case, and is free of prejudice against or in favor of any party)”].) “ 

10 Woody’s, 233 Cal.App.4th at 1022. 
11 Petrovich Dev. Co., LLC v. City of Sacramento et al. (2020) ___ Cal.App.5th ___.  
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1. The School was seeking to adhere to the normal permitting process, the City added an 
unprecedented pre-approval requirement – not required in the Lease – that delayed the 
permit by a month.  The School attempted to convey the urgency of the matter multiple 
times and in multiple forms to the City, but was rebuffed and prohibited from moving 
forward with securing the School site.   

2. As discussed in further detail below, the School acknowledges the City’s right, as the 
landlord, to sign permit applications.  However, the Lease specifically obligates the City 
to sign permit applications for tenant improvements and entitlement, and does permit the 
Councilmembers discretion as one would anticipate when determining whether to 
approve the action for which the application is required.  

3. The temporary orange fence and cones were put up by the City not by the School in its 
effort to limit public parking.  

4. The School has not been abandoned, and we have been clear and consistent on this 
point.  There is a staff person on site during the normal school day.  However, these staff 
members (and neighbors) were being intimidated by other members of the public 
(unrelated to the School) and did not feel safe confronting them.  As the School has 
previously committed, the installation of the fence will only take a few weeks. The 
presence of contractors on-site would have deterred trespassers and vandals.   

6. City Council Preapproval Prior to Permit Signing Was Improper.  

Over the past month, the City issued a letter enforcing redevelopment timelines which includes 
penalties for non-conformance.  Concurrently, the City granted itself, in sole and unbridled 
discretion, the right to determine if the School had the right to apply for approvals to allow for 
improvements aimed at securing the site and delayed the application process by a month 
without providing the School any recourse. This arbitrary and capricious grant of power, 
eliminated the checks and balances built into the Lease by allowing the City to control whether 
the School is forced  into a default of the Lease terms outside of its control with no available 
recourse or cure opportunity.  

The Assistant City Manager confirmed during the June 2nd City Council Meeting that the 
School’s prior permit to add a “replacement” trailer did not require City Council approval.  And to 
clarify, due to the apparent confusion, the trailer was new and not a replacement.  When 
questioned about the lack of prior City Council approval, the Assistant City Manager responded 
that “we have a new City Manager and are looking at that with a fresh perspective.”  This 
change in personnel does not constitute authority to override the conditions of the Lease.  

7. Notice of Required Tenant Improvements and Plans for Redevelopment. 

The School’s existing buildings, built in the 1940s, cannot meet the health & safety standards 
required to meet the State’s various regulatory agencies’ new requirements to address COVID-
19 safety guidelines. For example, the rooms are not configured properly, the airflow is abysmal 
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and plumbing and electric systems are at capacity.  In order to operate in full compliance of the 
law, upgrades are, understandably going to be required.  

The COVID-19 pandemic has forced the School to accelerate its redevelopment timeline.  And 
to accommodate this change in circumstances, instead of starting from scratch, the School 
plans to completely renovate four of its buildings within the existing framework as soon as 
possible.  Until the renovations are complete, the School plans to offer blended on- and off- 
campus learning for the 2020-21 school year with plans to completely reopen for the 2021-22 
school year.   

In order to make the application as seamless as possible, the School has engaged architects 
and contractors with a long history of development in the City.  With their experience and 
working knowledge of the City regulations, we hope to be able to effectively work with the City’s 
permitting staff to complete the improvements within the School’s fifteen (15) month deadline. 
As always, the School is engaging the community and we have no reason to believe this project 
will not follow the standard permit process.  

8. Conclusion. 

Please note, the School and this firm will be preparing a point-by-point rebuttal that includes 
additional misstatements and factual errors. In the meantime, based the inaccuracy of the 
statements made by the City and their defamatory nature, we respectfully request the City 
remove these from the City website and issue a retraction statement by end of business 
Tuesday, June 16, 2020.  

Please do not hesitate to contact the undersigned if there are any questions or concerns with 
contents of this correspondence.  

Sincerely, 

 
Whitney A. Hodges 
for SHEPPARD, MULLIN, RICHTER & HAMPTON LLP  
 
SMRH:4819-8797-8175.1 
Enclosures 

cc: Mayor Ellie Haviland 
 Deputy Mayor Gassterland 
 Councilmember David Druker 
 Councilmember Sherryl Parks 
 Council Dwight Worden 
 CJ Johnson, City Manager 
 Kristen Crane, Assistant City Manager 
 Dr. Dena Harris, Head of School 
 Laura Cunitz, Winston School Board President 
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Dena Harris <dena.harris@thewinstonschool.org>

Response to City of Del Mar letter of March 3, 2020
1 message

Dena Harris <denah@thewinstonschool.com> Fri, Mar 13, 2020 at 2:57 PM
To: "Kristen M. Crane" <kcrane@delmar.ca.us>
Cc: cjohnson@delmar.ca.us, Sherryl Parks <sparks@delmar.ca.us>, Dwight Worden <dworden@delmar.ca.us>, Leslie
Devaney <ldevaney@dpmclaw.com>, Whitney Hodges <whodges@sheppardmullin.com>, Maureen Kendrick
<maureen.kendrick@thewinstonschool.org>, Laura Cunitz <laura.cunitz@thewinstonschool.org>, David Marino
<david@hughesmarino.com>, Kim Kanetis <kimk@thewinstonschool.com>
Bcc: Dena Harris <confidentialdh@thewinstonschool.org>

Good afternoon Kristen:

Based on the recent public health emergency and at the direction of the San Diego County Department of Education, The
Winston School campus will be closed to all visitors.

For the next few weeks, on-site instruction will cease.

As I am sure you are all aware and understand, it is the sole focus of the school to keep students, staff and our
surrounding communities safe.

Therefore, I am formally requesting that all decisions, meetings, discussions, planning, and negotiations that pertain to the
redevelopment, planning and revised lease terms are placed on hold for a minimum of 30 days.

It is necessary for me to devote my time and resources to the needs of our school community as well as the efforts
needed to resume regular classroom instruction.

Sincerely, 

Dena

Dr. Dena Harris
Head of School & Executive Director  
denah@thewinstonschool.com 

215 Ninth Street, Del Mar, CA 92014
Phone (858) 259-8155  | Fax (858) 259-8356
https://www.thewinstonschool.org/
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!  Sheppard, Mullin, Richter & Hampton LLP 
501 W. Broadway, 19th Floor 
San Diego, California 92101 
619.338.6500 main 
619.234.3815 fax 
www.sheppardmullin.com 

619.338.6542 direct 
whodges@sheppardmullin.com 

July 19, 2019 
File Number:  64CT-296357 

VIA E-MAIL AND U.S. MAIL 

Re: Winston School – Status Update to CPP Meeting and Project Proposal 

Dear Mr. Huth: 

As you are aware, The Winston School of San Diego (“Winston”) conducted  multiple Citizens’ 
Participation Program (“CPP”) hearings in compliance with Del Mar Municipal Code (“DMMC”) 
section 23.08.065 et seq.  During this CPP process, Winston engaged the community, 
neighbors and other interested parties to discuss Winston’s development and potential 
conceptual designs.  Following the introductory meeting on April 2, 2019 and subsequent 
meeting on May 23, 2019, Winston has considered the initial feedback and identification of 
areas of potential concerns received from attendees as well as comments received separate 
and apart from the meetings.


Since 1988, Winston has provided the community and the greater San Diego region a 
specialized education program for those students in middle and high school that learn 
differently from the curriculum traditionally utilized in the public school system.  As discussed 
previously with the City of Del Mar (“City”) staff, Winston would like continue to run an 
independent school at its current location at 215 Ninth Street in the City (“School Site”).  
Specifically, through the submission of this letter, Winston is proposing: (i) redevelopment of 
the School Site with a modern school and related amenities that integrate into the 
surrounding neighborhood; and (ii) amendment of the lease agreement dated July 1, 2008 
by and between Winston and the City (“Lease”) to a $147,000 land lease.  Winston would 
prefer to keep its target population between approximately 120 to 150 full-time equivalent 
middle and high school students.  As demonstrated herein, expansion of the School Site to 
accommodate additional students would be necessary in order to generate the additional 
revenue required to compensate for the increased land and improvements lease rates currently 
in the Lease.  Additionally, with the proposed Lease amendment, preserving the current 
population level will ensure the school maintains low traffic and noise impacts on the 
surrounding properties. 


Scott W. Huth  
City Manager 
City of Del Mar 
1050 Camino Del Mar 
Del Mar, California 92014 
E-Mail: Citymanager@delmar.ca.us
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Starting in 2007, the City and Winston communities rallied to support and fund the City’s 
acquisition of the 5.3-acre Del Mar Shores School and Park property to preserve and protect 
the only recreational playing fields and school in the City.  Over 400 donors personally 
contributed $5,000,000.00, including $3,000,000.00 from Winston, based on the August 6, 
2007 City Council resolution that states “the purpose of the acquisition is to preserve the 
current open space and recreational uses, including the ball field…and to permit the continued 
operation of the Winston School, in keeping with the original deed restriction (for school 
purposes only).” (City Resolution 2007-35.)   
1

In order to meet the financial obligations contemplated in Lease,  Winston will be required to 2

increase financial productivity of the School Site.  In order to achieve this, and at the City’s 
behest, Winston would be forced to propose redevelopment that would allow for a significant 
growth in the student population, resulting in substantial increase to bulk, scale and footprint of 
structures on the School Site.  Such redevelopment to meet the demands of the Lease would 
violate the objective of Resolution 2007-35, as Winston’s current lease compels its enrollment, 
faculty and new school buildings to more than double in size.  


Winston has considered alternative plans for a school that could accommodate a higher 
student population in order provide the additional income necessary to cover the rent rates 
identified in the current Lease.  Through Winston’s community outreach, including the two (2) 
CPP meetings, it has become abundantly clear that such a proposal would be wholesale and 
categorically rejected by the community.  In fact, the outcry to such redevelopment is so 
vehement, Winston has been expressly informed that certain portions of the community are 
considering both judicial and referenda actions against any redevelopment of the School Site 
that would result in a “large” school. Based on Winston’s information, the community is 
concerned about disastrous traffic, noise and aesthetic impacts that would result from the 
“large school option.”  


Instead, the community has made it clear they are aligned with Winton’s interests in 
maintaining a school with enrollment between 125-150 students.  Therefore, Winston is 
currently in a  no-win situation in which it cannot meet the demands of both the Lease and 
the community.  It is our position that the City is requiring Winston to redevelop the School Site 
in a way that will invoke community ire, and possibly result in litigation, and contradict the 
established values and mission of Winston.


To align the school's interests with the neighbors and general citizenry, we request 
amendment of the lease terms to an annual land-lease rent of $147,000.00, permitting the 
facilities to stay at their current scale, maximizing open recreational space and fulfilling the 
non-profit’s critical mission of serving the needs of bright students with learning differences.  
With this lease rate, Winston can successful align the school size with the financial and 

  We understand certain correspondence have been submitted to the City related to donor fraud, and wish to clarify 1

Winston is not yet a party to the statements made therein despite the same set of circumstances giving rise to 
these various correspondence.  

  Per the terms of the Lease, the approximately $2,950,000 rent credit will be exhausted in 2023.  Subsequent to 2

that, the rent on the Winston school site will automatically increase by the cumulative Consumer Price Index (“CPI”) 
increases since July 1, 2008 and, thereafter, annually by CPI.

Sheppard Mullin 
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community requirements. Additionally, an amendment to the Lease would continue to achieve 
the objectives outlined in City Resolution 2007-35, identified above.  


It is our position that, because the amendment will fulfill a public purpose and promote the 
social welfare, such an amendment is not a gift of public funds.  (Alameda v. Janssen (1940) 
16 Cal.2d 276, 281; City & County of San Francisco v. Collins (1932) 216 Cal. 187, 193 [social 
welfare expenditures of counties are not illegal gifts]; American Co. v. City of Lakeport (1934) 
220 Cal. 548, 556 [mere incidental benefit to an individual does not make a “public” purpose a 
“private” purpose]; Mannheim v Superior Court (1970) 3 Cal.3d 678, 691 [the concept of public 
benefit is liberally construed]; Community Mem. Hosp. v. County of Ventura (1996) 50 Cal.App.
4th 199, 207.)  Moreover, charter cities are not required to comply with the constitutional 
prohibition on the gift of public funds.  (Tevis v. City & County of San Francisco (1954) 43 Cal.2d 
190; Los Angeles Gas & Elec. Corp. v. City of Los Angeles (1922) 188 Cal. 307 [the 
constitutional prohibition on a gift of public funds has been held not to apply to a charter city, 
unless the city's charter itself contains a similar prohibition].)


Winston has also considered income-generating options suggested in the City’s 
correspondence dated December 20, 2018.  During Winston’s design process, it has been 
determined that these options are economically infeasible, impermissible  under the Lease 3

and/or illegal.   Winston is happy to address the specifics of these determinations in further 4

detail following submittal of its project application. 


Additionally, based on the feedback received thus far, the community opposes development of 
any structure on the School Site that looks “institutional” or “correctional.”  As alluded to 
above, the citizens of Del Mar are primarily concerned with: (i) bulk and mass; (ii) privacy; 
(iii) community esthetics; and (iv) the amount of concrete needed to sustain parking. 


In response to the community concerns, Winston is proposing improvements to School Site 
that will result in a de minimis increase in the bulk and mass of the existing buildings and shifts 
the footprint towards 9th Street and Stratford Court in order to maintain green space and 
controlled parking.  As part of the proposed redevelopment of the site, an initial rendering of 
which is attached hereto as Exhibit A, the following elements must be implemented as part of 
the design:


• Play fields;

• Softball field;


  Most housing commissions responsible for the management of affordable housing require a covenant to be 3

recorded against the property that requires the affordable housing be maintained for at least fifty-five years, which 
is longer than the remaining life of the Lease. 

  Investors in affordable-housing projects receive a credit applicable to their federal and state income taxes in 4

exchange for investing in housing reserved for and affordable to lower income households.  Owners of these 
developments are expressly prohibited from discriminating against certain classes in the operation and 
management of the housing. (See 26 CFR § 1.42–9(a).)  They must also certify compliance with the terms of the 
low income housing commitment, which includes a provision prohibiting an owner from refusing to rent to tenants 
with Section 8 vouchers. (26 CFR §1.42–5(c)(1)(v), (xi).)  State housing agencies – in California, the California Tax 
Credit Allocation Committee – must review the certifications for compliance. (26 CFR §1.42–5(c)(2); 4 Cal Code 
Regs §§ 10300–10337.)

Sheppard Mullin 
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• 2 full-sized basketball courts;

• Fencing or other suitable separation between the City-run dog park and the School’s 

outdoor amenities;  

• Additional hardscape/blacktop unrelated to basketball courts for assembly area; 

• Picnic area and/or child playground not located adjacent to the school or between the 

basketball courts; 

• Secured perimeter of the School Site to be closed to public during the school-day. 


Additionally, this proposal will comply with the current zoning and deed restriction set forth in 
the Grant Deed from Del Mar Unified School District to the City.


Winston wishes to gain commitment from the City for the proposed amendment to the 
Lease, permitting an $147,000 annual lease rate,  so that it may present an advanced 5

development plan the neighbors and Del Mar citizens can embrace at the final CPP 
meeting.  We would like to present renderings that demonstrate consistency with the character 
of the surrounding neighborhood.  Additionally, the proposal based on the lower lease rate 
would comply with current zoning as well as the deed restriction set forth in the Grant Deed 
from Del Mar Unified School District to the City.


Winston believes the provision of a modernized school on the School Site would not only 
benefit the students, but would provide tangible benefits to the City as well.  Following the 
conclusion of the CPP process, we look forward to progressing with this development plan and 
continuing to be part of the community. 


On behalf of Winston, we request a reply from the City within two (2) weeks, or no later than  
Friday August 2, 2019, regarding the City’s initial response to this proposal so that Winston 
can prepare the necessary documents in accordance with the City-mandated CPP 
timeframes.  Additionally, please consider this correspondence as a formal request for the 
City’s records related to the City’s appropriations of prepaid rent pursuant to the terms of 
Lease, an accounting of the utilization of Wilson School-related donations and a schedule of 
future rents intended under the Lease as currently drafted. Lastly, for our edification, can you 
please explain or provided citation to the City’s City Council recusal procedure regulations. 
Specifically, please confirm the radius around projects which trigger recusal from decision-
making functions, as this policy could have an direct effect on whether Winston will be 
permitted to continue its operations on the School Site.  


We look forward to hearing from you and appreciate the City’s time and consideration of 
Winston’s current proposal and inquiry. Winston believes the provision of a modernized school 
on the School Site would not only benefit the students, but would provide tangible benefits to 
the City as well.  


  Please note, as a sign of good faith and continued cooperation, this request represents an increase rent rate as 5

compared to Winston’s November correspondence to the city, which requested a $136,000 annual lease.  We 
propose any revised rent rate would go into effective January 1, 2020 and include a maximum annual 2.5% CPI 
cap. 	

I'm attaching here two pages from the November proposal for your reference, as well as a marked up copy of your 
attached letter. 

Sheppard Mullin 
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Following the conclusion of the CPP process, we look forward to progressing with this 
development plan and continuing to be part of the community.


SMRH:4819-4456-2588.4 
cc: Leslie Devaney, Esq.  (ldevaney@dpmclaw.com) 
 Jennifer Gavin   (jgavin@delmar.ca.us) 

Dena Harris   (confidentialdh@thewinstonschool.org) 
Laura Cunitz   (laura.cunitz@thewinstonschool.org) 
Kim Kanetis    (kimk@thewinstonschool.com) 

Sincerely, 

!  

Whitney A. Hodges 
for SHEPPARD, MULLIN, RICHTER & HAMPTON LLP

Sheppard Mullin 



 
 
 
 
 

Exhibit C 
  



,, Winston School lease Restructuring - Terms for Counterproposal - 12-20-18 

• The City Council cannot make the finding to support the School's proposal for a lease of $1.00 

per year, which would be a gift of public funds. However, on page 2, three optional tools are 

listed that the School could exercise to reduce the annual lease payment. 

• The City Council cannot make the finding to support the School's proposal for a lease term of 

99-years, plus two 25-year extensions. 

• The City is open to changing the terms of the lease in the following manner: 

o The City Council is amenable to adding the option for a 25-year extension to the 

current term, therefore extending the term of the current contract from 2063 to 

2088, which would be 70 remaining years versus 45 years currently, to help the 

School secure financing and to enable longer use of the facilities. 

o The City Council is willing to waive the redevelopment requirements identified in 

Section 3 - Commencement Date and Term of the current lease, including the 

redevelopment milestones. 

o The two proposed term changes above are in exchange for the following terms: 

• At the time of the agreement, the school shall provide to the City a 

performance bond for $1 million (or amount as determined by engineer's 

estimate to be completed at School's expense) for the estimated cost to 

demolish the existing buildings within the school's leasehold area. 

• The School needs to provide within its leasehold area: a) sufficient off

street parking to meet its parking requirement per the Del Mar Municipal 

Code, b) an off-street loading/unloading area for buses, vans, etc. for 

students triggered when south parking lot is no longer available for use, 

and c) School needs to change how students arrive at the school (such as 

disallowing large buses in favor of small vans). 

• Section 2c of the current lease shall be amended to reflect that the City's 

consultation with the School regarding the park master plan design is 

complete. The City will be proceeding with the park design based on what 

the community at-large wants. The City will include in the park design an 

open space turf area that can be used non-exclusively by the School. 

School will have non-exclusive use of the park area. The City will work 

cooperatively with the School on scheduling. 

• References to the non-exclusive parking area shall be removed. 



• Section 14 -Assignment and Subletting will be removed from an amended 

lease. These amended lease terms are not transferable. Therefore, if the 

School is to assign or sublet their lease per the terms of the current lease, 

the redevelopment terms, lease payment term, and all other provisions 

remain in full effect. 

• If the redevelopment requirement is waived, rent terms remain the same. The City Council 

offers the following options for the school to reduce the estimated annual payment that will be 

due in 2023: 

Estimated 2023 Lease Payment= $266,910.31 

Options 

Current School leasehold area= 1.8 acres 

• Reduce square footage of School leasehold area to gain square footage 

that could be developed as part of the park, as determined by the City to 

be beneficial (e.g., square footage on the eastern or southern lease 

boundary). School needs to make a commitment to the City on this topic 

in 60-days with execution of lease. 

For example, 10% reduction of leasehold area = $26,691 lease reduction per year 

• Build 28 public parking spaces for the community in addition to school 

required parking that would be available when school is in session. 

Requires a binding commitment and communication of intent at time of 

agreement. This option remains available until City has committed to 

building its required parking spaces. 

In-lieu parking fee rate = $1,200 per space per year 

28 x $1,200 = $33,600 lease reduction per year 

• Build and manage affordable housing units. Units need to be affordable 

for duration of lease term. Incorporating housing units helps the City 

toward its affordable housing requirements. This option could provide 

housing for school faculty or staff. The school can keep the rent. 

Hypothetical at 10% 

Reduction 

-$26,691 per year 

-$33,600 per year 

Hypothetical at 

3 units= 

-$36,000 per year 

Value of one affordable housing unit= $11,000-$12,000 lease reduction per year (based on 

extrapolation from "22 in 5" study). 

* Annual credits for these options would increase annually per the same methodology as the 

terms of the lease. 

• For whatever terms are agreed upon to proceed, including continuation of the current lease, 

the School will be required to provide a proforma financial statement demonstrating 

financial capacity to meet the obligations. 
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~ 
CITY OF DEL MAR 

September 24, 2020 

Dr. Dena Harris, Head of School 
The Winston School 
215 Ninth Street 
Del Mar, CA 92014 

Dear Dr. Harris: 

This letter is sent in regards to the Winston School's proposed redevelopment plan. 

The Winston School submitted a concept plan to the Planning Department June 15, 2020. 
The plan is high level and the City has inquired several times for additional detail and to 
confirm if it is the School's intent for this concept to serve as its "redevelopment" under 
the terms of the lease 1 . 

The City Council has indicated that they are amenable to considering the School's 
proposed development concept as its "redevelopment" under the terms of the lease, 
subject to the following: 

• Since it was envisioned at the time of the lease that the school buildings would be 
demolished and rebuilt, and recognizing the School's long-term lease through 
2063, the redevelopment plan must include bringing all of the buildings up to 
current codes as adopted by the City of Del Mar Municipal Code Chapter 23.12, 
particularly with respect to the 2019 edition of the California Building, Fire, 
Electrical, Plumbing, Mechanical, Energy, and Green Building Codes. 
Additionally, ADA standards must be met and hazardous materials abatement 
must be completed in compliance with all health and safety standards. 

• The redevelopment plan must identify how the School will meet its parking 
requirement within the leasehold area, based on the metrics of the Parking Code 
in Chapter 30.80.030.C of the Del Mar Municipal Code. This code section 
addresses the required number of parking spaces for a school based on the 
number of students or staff, depending on the level of the school. Please include 
the School's planned number of required spaces based on assumed student 
enrollment and faculty based on the Parking Code metrics. 

1 Section 3(b) of the Ground Lease defines "redevelopment" as the demolishment, removal and 
replacement (or major remodel) of the Improvements on the Premises. 

1050 Camino Del Mar, Del Mar, CA 92014 I 858.755.9313 I www.delmar.ca.us 



Dr. Dena Harris, Head of School 
September 24, 2020 
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• Receipt of a complete Development Application submitted to our Planning 
Department, including all pertinent information and fees required for the processing 
of applicable development permits, including but not limited to design review and 
coastal development permitting. 

Per the lease, the original due date for submittal of a complete development application 
was December 31, 2019. Per correspondence from the City June 2, 2020, the adjusted 
due date is October 2, 2020. 

In attempting to separate the Planning review process from the lease requirements and 
landlord/tenant relationship, attached is a letter from the Planning Department identifying 
what needs to be submitted for the application to be considered a "complete development 
application." The letter also includes requirements from our Building Division for what will 
be required in order to bring the structures up to current City Construction Codes. 

Ultimately, the City Council, acting in its capacity as landlord under the Ground Lease, 
will need to formally accept the School's proposal as a "redevelopment" under the terms 
of the lease and authorize me as the City Manager to sign the application on their behalf 
as the property owner in order for the public review process to begin. This would be the 
appropriate time for you to make the public presentation which you have requested in 
your emails dated September 22 and 23, 2020. 

Sincerely, 

#-
CJ Johnson 
City Manager 

Attachment 



 

 

1050 Camino Del Mar,  Del Mar, Cali fornia 92014-2698 .   

Telephone: (858) 755-9313 .  
 www.delmar.ca.us  

 

 
September 24, 2020 
                      
Jon Dominy, AIA (Domusstudio Architecture) 
2800 Third Avenue 
San Diego, CA 92103 
 
SUBJECT: Submittal Requirements for Proposed Remodel of Winston School 
 
 
Mr. Dominy,  
 
Thank you for your submittal of preliminary materials for a proposed remodel of the Winston 
School. The Planning and Community Development Department has conducted a cursory 
review and has the following feedback to provide. This information is being provided to 
facilitate a future submittal for entitlements, is based only on the limited materials provided 
to date, and accordingly should not be considered exhaustive. Only when a formal 
application is provided and all associated fees paid, will staff be able to conduct a full review 
and provide a determination of project compliance with applicable standards of 
development.  
 
If you have any questions or need further clarification of the information herein, please 
contact me at (858) 793-6144 or via elangan@delmar.ca.us.  
 
 
Sincerely, 
 
 
 
 
 
Evan Langan, AICP 
Associate Planner 
 
 
 
 
 
 
 
 
 
 

http://www.delmar.ca.us/
mailto:elangan@delmar.ca.us
kcrane
Text Box
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Winston School Remodel 
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GENERAL 
 

1. From submitted materials, it appears the proposed scope of work would require 
approval of (first) an Administrative Design Review Permit (ADR), and 
subsequently, a Building Permit for construction. Standards for review of an ADR 
may be found in Section 23.08.035 of the Del Mar Municipal Code (DMMC), and; 
an application (including a checklist of required materials) may be found via the 
City’s website at: http://www.delmar.ca.us/138/Development-Applications-Guides. 
The fee for review of an ADR is $1,108.00, in addition to the cost of public notice. 
Note that until all required materials have been provided, and the application 
deemed “complete,” the ADR would not be eligible for administrative 
determination.  

 
When all materials have been provided in accordance with the ADR checklist, 
please contact me to arrange a date for electronic submittal. In addition to all 
information noted in the ADR checklist, site and remodeling plans should include 
the following, specific information: 
 

 A complete scope of work, including a full listing of all proposed 
improvements, including (but not limited to) any railings proposed to be 
changed, new retaining walls, HVAC equipment, landscaping or other 
surface improvements, detached/accessory structures, new or replacement 
(exterior) lighting elements, etc.  

 
 Project plans should identify all existing and proposed elements (including 

any surface improvements as landscaping), and for any lighting in 
particular, provide illustrative renderings or cut sheets as well as 
performance information (Kelvin rating, lumens, etc.).  

 
 All new retaining walls or other structures should include 

dimensions/elevations, as well as notations of color and materials.  
 

 If new surfacing is proposed on buildings, please identify color and 
materials.  

 
Note that with formal submittal of materials, if it should be determined that the 
proposed scope of work in fact requires approval of a Design Review Permit 
(DRB), differing materials, fees, and ultimately a decision on the request by the 
Design Review Board (not staff) at a public hearing would be required. Thresholds 
for requirement of a DRB may be found in DMMC Chapter 23.08.  
 

PARKING COMPLIANCE 
 

1. Please include with the ADR submittal, a parking analysis against standards 
enumerated in DMMC Section 30.80.030 (C)(1), as well as a site plan which 
illustrates compliant parking located entirely within the school’s lease area.  

 

http://www.delmar.ca.us/138/Development-Applications-Guides


Winston School Remodel 
Page 3 of 3 
 

 
BUILDING CODE CONFORMANCE 
 

1. As a component of the broader remodel of the school, existing buildings must be 
brought into compliance with current code, as adopted pursuant to DMMC Chapter 
23.12. Submit detailed construction drawings (prepared by a licensed architect), 
including necessary structural plans, details and reports (prepared by a licensed 
structural engineer, Mechanical Electrical Plumbing (MEP) specialists and other 
disciplines as deemed necessary.  Submitted plans and reports shall include a 
detailed list of deficiencies with Chapter 23.12 as applicable, and include a plan 
for how those deficiencies will be upgraded to current codes per the proposed 
improvements. The City’s Codes include the 2019 edition of the 
California Building, Fire, Electrical, Plumbing, Mechanical, Energy, and Green 
Building Codes.  

  
The City’s Building Division is available to assist in the early review of these 
requirements and materials.  If requested, early review can be provided through 
payment of a deposit to the City. At minimum, plans would be reviewed as part of 
the City’s building plan check process.  Payment of building plan check, permit, 
and inspection fees would be required. 
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Revised 2/16/2018 

City of Del Mar  Phone:   858-755-9313      Fax:   858-755-2794 

Department of Planning and Community Development  Hours:   M-TH      1:00 pm – 5:30 pm 

1050 Camino del Mar      FRI        1:00 pm – 4:30 pm 

Del Mar, CA  92014     Web: www.delmar.ca.us 

                  UNIFORM DEVELOPMENT APPLICATION 
 

PROPERTY INFORMATION: 
Property Address:  

Assessor Parcel No. (APN):  

Zoning:                                                               Overlay Zone(s):  

Work proposed in the public right-of-way:    No       Yes, note location:       

OWNER / APPLICANT: 
Name(s):  

Mailing Address:  

City:                                                                                                    State:                               Zip:  

Phone:                                                                Email:  

AUTHORIZED REPRESENTATIVE: (LETTER OF AUTHORIZATION REQUIRED) 
Name:  

Type:      Architect/Designer        Contractor        Consultant        Engineer        Other:  

Del Mar Business License No.:  

Mailing Address:  

City:                                                                                                    State:  Zip:  

Phone:                                                                Email:  

PROJECT DESCRIPTION (BRIEF): 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

PERMITS, ACTIONS AND FEES TO BE PREPARED BY STAFF ONLY: 
 

Permits:                              

 

 ADR Administrative Design Review    

               Minor        Major 

 ASR Administrative Sign Review   

 BA Boundary Adjustment with COC  

 BAN Banner Permit                           

 BP Charitable Bingo Game Permit  

 CDP Coastal Development Permit  

 CUP Conditional Use Permit                 

               CUP                Modification 

 DP Demo Permit                  

 DRB Design Review Permit                 

               < 500 sf          > 500 sf 

               Misc: ________________ 

 DRB-S   Design Review Sign Permit  

 EP Encroachment Permit               

               Short-term      Long-term 

 ESP Emergency Shelter Permit    

 FDP Floodplain Development Permit 

               Without hardship relief    

               With hardship relief   

 IB Emergency Beach Barrier 

 LC Land Conservation Permit 

               LC              Administrative 

 MV Mobile Vending Operations Permit 

 NOI Notice of Intent 

 NRP News Rack Permit 

 P Parking Permit 

               Off-site        Shared    

 RDP Redevelopment Permit 

 SEC Sign Encroachment Permit 

 SCP Sidewalk Café Permit 

 SPP Shoreline Protection Permit 

 SSP Seawall Setback Permit 

 TRP Tree Removal Permit 

 TUP Temporary Use Permit 

 

Fee 

 

_____ 

 

_____ 

_____ 

_____ 

_____ 

_____ 

_____ 

 

_____ 

_____ 

 

 

_____ 

_____ 

 

_____ 

_____ 

 

 

_____ 

_____ 

 

_____ 

_____ 

_____ 

_____ 

 

_____ 

_____ 

_____ 

_____ 

_____ 

_____ 

_____ 

 

Actions: 

 

 ADU  Accessory Dwelling Unit 

 COC  Certificate of Compliance only  

 CPP   Citizens’ Participation Program 

 D  Zoning Determination of Allowable Use 

 DA  Development Agreement    

                   DA     Amendment 

 DSC  Determination of Substantial Conformance 

 EA Environmental Assessment 

                   Initial Study    EIR 

 GPA  General Plan Amendment 

 HZ      Horizontal Zoning Relief 

 I      Zoning Code Interpretation 

 ILPF  In-Lieu Parking Fee Program 

 LCPA Local Coastal Program Amendment 

 OPP    Off-Hours Public Parking 

 PLZ    Plaza Tenant Improvement Review 

 SP     Specific Plan 

                    SP    Amendment 

 SV     Street Vacation 

 TPM Tentative Parcel Map 

               ≤ 4 New Lots   Condo Conversion 

 TTM  Tentative Tract Map 

               ≥ 5 New Lots   Condo Conversion 

 TVS  Trees, Scenic Views and Sunlight 

 V    Variance 

 ZA     Zoning Code Amendment 

 Other: ____________________________ 

 

Related Fees: 

 Community (General) Plan/Zoning Update 

 Public Notice 

 Engineering Review Fees 

 

TOTAL FEES DUE: 

 

__$__________________________________ 

 

 

Fee 

 

_____ 

_____ 

_____ 

_____ 

_____ 

 

_____ 

_____ 

 

_____ 

_____ 

_____ 

_____ 

_____ 

_____ 

_____ 

_____ 

 

_____ 

_____ 

 

_____ 

 

_____ 

_____ 

_____ 

_____ 

 

 

_____ 

_____ 

_____ 

 

 Primary File No.: _____________________________________________ 

Additional File Nos.: ___________________________________________________________________ 

http://www.delmar.ca.us/


 

 PLANNING DEPARTMENT – UNIFORM DEVELOPMENT APPLICATION 
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1)  Is development proposed on a vacant parcel?   No    Yes 

2)  How many dwellings are currently on the parcel?     

3)  Will the proposed project result in NEW or a CHANGE to the following: 

 

Site floor area ratio (FAR):  Yes     No Fencing / walls:   Yes  No 

Roof structures:              Yes     No Grading (outside footprint):     Yes  No 

Exterior walls:  Yes     No Foundation:  Yes  No 

Use of the site / structure:  Yes     No Hardscape / paving:  Yes  No 

4)  Will the proposed project result in NEW or REHABILITATED landscaping: 
 

New Landscaping:          Yes     No Landscaped Area:   _______________ S.F. 

Rehabilitated Landscaping:     Yes     No Landscaped Area:   _______________ S.F. 

Existing to Remain Untouched:     Yes       No Landscaped Area:   _______________ S.F. 

 

5)  Based on the information provided above, please provide a detailed project description and explain the 

scope of the entire project, including the type of use and structure(s) proposed, number of stories, building 

materials, grading, fencing and/or hardscape improvements (attach additional sheets if necessary). 

               

               

               

               

               

               

                
 

6)  Is the parcel involved in any current code enforcement cases?             

  No  Yes, describe violation: ________________________________________________________ 

 

7)  To the best of your knowledge, answer the following supplemental questions (staff can assist if needed): 

 

Is the parcel located within the appeal jurisdiction of the California Coastal Commission?                                       

  No            Yes 

 

Is the parcel located in/adjacent to a wetland, floodplain, beach, wildland urban area, or other sensitive area?               

 No   Yes, describe location: _______________________________________________________ 

 

Does the project involve maintaining any existing structural or use non-conformities on the site such as setbacks, 

multiple accessory structures, floor area, insufficient parking, etc.?  If so, please describe: 

                

 

I certify that I am presently the legal owner of the above-described property.  I, the undersigned owner (and, when 

applicable, the authorized agent acting on behalf of the owner) of the property herein described, hereby make 

application for approval of the plans submitted and made a part of this application in accordance with the provisions of 

the City of Del Mar ordinances.  I understand that during review of the project, additional permits and/or actions may 

be required.  I hereby certify that the information given is true and correct to the best of my knowledge and belief. 
 

I understand that the requested approval is for my benefit (or that of my principal).  Therefore, if the City of Del Mar 

grants the approval, with or without conditions, and that action is challenged by a third party, I will be responsible for 

defending against this challenge.  I, therefore, agree to accept this responsibility for defense at the request of the City 

and also agree to defend, indemnify and hold the City of Del Mar harmless from any costs, claims or liabilities arising 

from the approval, including, without limitation, any award of attorney’s fees that might result from the third party 

challenge.   
 

I acknowledge that plan sets may be reproduced and distributed to City representatives and members of the public for 

project review purposes only. 

 

I grant permission to the City to conduct site visits necessary to investigate the proposed project.   
 

                 
PROPERTY OWNER SIGNATURE        PROPERTY OWNER NAME (PRINT)       DATE 

 

                 
REPRESENTATIVE SIGNATURE                                      REPRESENTATIVE NAME (PRINT)          DATE 

PROPERTY OWNER AND AUTHORIZED REPRESENTATIVE CERTIFICATIONS 
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April 6, 2021 
 
 
 
Dr. Dena Harris, Head of School                                                 SENT VIA EMAIL                                        
The Winston School 
215 Ninth Street  
Del Mar, CA 92014 
dena.harris@thewinstonschool.org  
 
Re: Notice of 60-Day Extension for Submittal of Complete Development Application  
 
Dear Dr. Harris: 

Thank you for submittal of the development application for the proposed remodel of the 
School, which was first received as part of a red dot communication for the March 1, 2021 
City Council meeting and again via email to the City Manager’s email box on March 2, 
2021 and via email to Associate Planner Evan Langan directly on March 9, 2021.   
 
On March 23, 2021, the Planning Department sent a letter to the School’s architect, Jon 
Dominy of Domus Studios, explaining what additional information was needed in order 
for the development application to be considered complete and the required application 
fee.  On April 2, Mr. Dominy submitted revised materials in response to the March 23, 
2021, letter from the Planning department.  However, there are still remaining issues to 
be addressed, and the City Council has expressed concern about whether the scope of 
the proposed project meets the lease requirement for a “major remodel.”   
 
As presented, the project does not include a remodel of all school buildings and it does 
not propose to bring all buildings up to current California adopted codes. These include 
the California Building, Fire, Mechanical, Electrical, Plumbing, Energy and Green Codes 
and all applicable standards. Required code upgrades will include, but not limited to, 
seismic loading system, electrical, mechanical and plumbing systems, installation of a fire 
sprinkler system, fire safety systems, Egress elements, fire resistive elements, full 
accessibility compliance, etc.   Additionally, the Council has raised concerns about the 
School’s proposed parking plan, and how the school will remediate any hazardous 
materials that may exist on the site such as asbestos.   
 
The City will provide the School and Mr. Dominy with a more detailed letter explaining the 
City’s concerns shortly.  However, in order to allow sufficient time for these issues to be 
addressed, the City Council has authorized a 60-day extension to the April 8, 2021, 
deadline for submittal of a complete development application.  The new deadline is 
Tuesday, June 8, 2021.   
 

~ 
CITY OF DELMAR 

mailto:dena.harris@thewinstonschool.org


Dr. Dena Harris, Head of School                                                 SENT VIA EMAIL                                        
April 6, 2021 
Page 2 

We know the Winston School is eager to publicly present its proposed remodel plan to 
the City Council in its capacity as “Landlord.”  The City Council is looking forward to this 
as well.  While staff was previously targeting the April 19, 2021, City Council meeting date 
for this presentation, the timing of the presentation will be deferred until the School and 
City have had a chance to discuss the City’s concerns about the scope of the proposed 
School project.  
 
We would like to set up a Zoom meeting early next week to further discuss the City’s 
concerns.  Please let me know who you would like to attend that meeting on behalf of the 
School, and we will get something scheduled. 
 
Sincerely,  
 
 
 
Ashley Jones 
Interim City Manager 
 
cc: The Winston School Board of Directors 
 Del Mar City Council 
 Leslie Devaney, City Attorney 

Whitney Hodges, Sheppard Mullin 
Paul L. Seeley, Sheppard Mullin   

 Kristen M. Crane, Assistant City Manager  
 Kim Kanetis, The Winston School 
 Maureen Cunitz, The Winston School 
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Sheppard, Mullin, Richter & Hampton LLP 
501 West Broadway, 19th Floor  
San Diego, California 92101-3598 
619.338.6500 main 
619.234.3815 fax 
www.sheppardmullin.com 

 

 

619.338.6542 direct 
whodges@sheppardmullin.com 

July 2, 2021 
File Number:  64CT-296357 

 
 
VIA E-MAIL 
 
Leslie Devaney 
City Attorney 
Devaney Pate Morris & Cameron LLP 
402 West Broadway, Suite 1300 
San Diego, California 92101 
E-Mail: ldevaney@dpmclaw.com 

City of Del Mar 
1050 Camino Del Mar 
Del Mar, California 92014 

Re: Demand for Mediation Pursuant to Lease Agreement 
 
 
Dear Ms. Devaney and the City of Del Mar: 

On behalf of The Winston School (“Winston”), we hereby demand that the City of Del 
Mar (the “City”) engage with Winston in mediation pursuant to Paragraph 27 of that certain 
Lease Agreement By and Between the City of Del Mar and the Winston School (the “Lease”).  
More specifically, numerous disputes have arisen (and presently exist) regarding Winston’s 
rights and obligations under the Lease and whether Winston has satisfied the conditions 
necessary to avoid defaulting under the Lease.  In light of the disagreements between Winston 
and the City, particularly with respect to the legal interpretation of the Lease, we believe 
mediation is both advisable and required under the Lease.  If a resolution cannot be reached 
through mediation, Winston will be forced to proceed with binding arbitration as set forth in 
Paragraph 27. 

Winston is invoking Paragraph 27 and requesting mediation because the parties appear, 
at present, to be at an impasse regarding Winston’s obligations to meet certain “Redevelopment 
Milestones” to avoid being declared in default under the Lease.  Specifically, the initial 
Redevelopment Milestone requires the “Submission of a complete development application to 
the City of Del Mar for the proposed Redevelopment.”  (Lease, ¶ 3(b)).  Winston contends that 
its submitted development applications are (and/or should be considered) “complete” thereby 
satisfying the first requirement and deadline.  The City, apparently, disagrees and is imposing 
additional requirements on Winston before the Application is deemed (by the City) to be 
“complete.”  As Winston believes these additional requirements are not in compliance with the 
requirements of the Lease, it appears a mediation is appropriate to attempt to resolve these 
disputes. 

Furthermore, Winston seeks to move as quickly as possible to schedule such a 
mediation.  As the City knows, it has extended Winston’s deadline to satisfy the first 
Redevelopment Milestone to July 23, 2021—yet, the City has scheduled a further hearing on 
the question of Winston’s development application for August 9, 2021.  Presumably, the City 

Sheppard Mullin 



 
 
 
Leslie Devaney 
July 2, 2021 
Page 2 
 
 

 

recognizes that it has created a scenario where it cannot (and will not) deem Winston’s 
application “complete” before August 9, 2021, thereby practically guaranteeing that the City can 
claim Winston is in “default” due to a missed deadline.  This is wildly unacceptable and 
underscores the need for formal action on Winston’s part. 

We have reviewed potential mediators with the American Arbitration Association 
(“AAA”), and believe the following would be appropriate given their backgrounds.  We enclose 
copies of their resumes from the AAA website: 

Carl F. Ingwalson, Esq. 

Lawrence A. Huera, Esq. 

Hon. Thomas A. Nugent (Ret.) 

Please advise us as soon as possible which of these three mediators are acceptable to you and 
we will go about scheduling dates. 

 Please be aware that Winston still intends to comply with the City’s requests with respect 
to the Application, including the City’s most recent Resolution that was adopted on May 17, 
2021.  However, to ensure that Winston is pursuing all available remedies and courses of 
action, we ask that we move forward on dual tracks and schedule a mediation as soon as 
possible.  If the parties are able to narrow (or eliminate) their areas of disagreement before the 
mediation, then we can respond accordingly. 

 Please respond within seven (7) days of the date of this letter confirming your agreement 
to pursue mediation.  If we do not receive a response, then we will consider your non-response 
as an acknowledgment that Winston has satisfied any prerequisites of Paragraph 27 and need 
not further pursue mediation before filing an arbitration demand with the AAA.   

  

Sincerely, 
 

 
Whitney A. Hodges 
 
and  
 
Paul L. Seeley 
Paul L. Seeley 
for SHEPPARD, MULLIN, RICHTER & HAMPTON LLP 

Sheppard Mullin 
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SMRH:4831-4824-0619.3 
 
cc: Mayor Terry Gaasterland 
 Deputy Mayor Dwight Worden 
 Councilmember Dave Druker 
 Councilmember Dan Quirk 
 Councilmember Tracy Martinez 
 Ashley Jones 

Kristen Crane 
Dr. Dena Harris 
Laura Cunitz 
Kim Kanetis 

 Maureen Kendrick 

Sheppard Mullin 



Carl F. Ingwalson, Jr., Esq. Hourly Rate $400
Practice 18
Cases 1300
Languages English

Work History

Arbitrator and Mediator, Self-Employed, 2009 – Present; Member, Phillips Haskett & Ingwalson a P.C., 1981 – 2009; Member/Sole
Practitioner, Tetley Ingwalson & Corona (and predecessor firms), 1971 – 1981; Associate, Higgs Jennings Fletcher & Mack, 1968 –
1971.

Experience as a Mediator

Has mediation experience in the following fields (percent of total cases mediated are in parenthesis):

Construction (37%): Public/private owners, developers, architects, engineers, general contractors, specialty contractors, suppliers,
insurance carriers and sureties; contract, specification and ADR drafting and analysis; mechanic's liens, stop notices, surety claims
and other remedies; administrative proceedings; project scheduling, delay, acceleration and disruption; defects and deficiencies; mold;
change orders, submittals, requests for information, shop drawings; pass-throughs, and liquidation agreements.

Commercial (30%): Franchises, partnerships, corporations; business formation, transfer and dissolution; computer and Internet
hardware/software design and installation; intellectual property; product procurement and performance; residential/commercial
landlord/tenant; condominium, neighborhood and HOA; insurance liability and coverage; interference with business relationships;
misrepresentation; legal malpractice, fee and partnership dissolution disputes; general business transactions; Americans With
Disabilities Act..

Real Estate (24%): Residential and commercial sale and lease transactions, defects, restrictions, uses, brokers; landlord/tenant;
escrows; brokers and salespersons; insurance coverage and liability; boundary, easement, drainage, encroachment, parking and
obstruction of view disputes; mold, noise, pollution and other neighborhood problems; deeds, trust deeds, promissory notes, escrow
instructions and other documents; multi-family; homeowner associations and CC&Rs; and related general real estate issues.

Personal Injury (5%): Property damage and bodily injury disputes ranging from minor soft tissue slip-and-fall matters to assaults,
mold and multi-vehicle accidents with significant injuries.

Employment (4%): Internal employment disputes; wrongful termination; child abuse, sexual harassment, and racial discrimination.

Years of Practice as a Mediator

18

Total Number of Cases Mediated

1300

• AAA Mediation.erg·· 



Mediation Philosophy

My preference is to adopt a facilitative style as much as possible and to become more evaluative if and when I believe it would benefit
the process, something that occurs in the vast majority of cases. I ask that parties be prepared, exchange necessary information and
documents prior to the mediation, and submit written briefs (preferable shared but the option is theirs). All briefs are reviewed in
detail prior to the mediation.

Mediation References

References available upon request.

Alternative Dispute Resolution Training

ACE21 Impartiality: Do You Know Where Your Biases Are? 2021; ACE20 Cyber Security: A Shared Responsibility, 2019; AAA
ACE19 Case Finances: What Arbitrators Need to Know, 2019; ACE18 Arbitrator Performance and Demeanor ~ Meeting Participant
Expectations, 2018; AAA Red Flags & Risk Areas: Challenges to Arbitrator Authority ACE14, 2017; Faculty, AAA ADR Case Law
Update, 2016; AAA Top Techniques for Improving Arbitration Case Management Efficiency Before and During the Hearing, 2016;
AAA Arbitrator Use & Misuse of Experts, 2015; AAA Substance Abuse & the Twinkie Defense in ADR, 2015; AAA Roundtable -
Arbitration Panels, 2015; AAA Dispositive Motions in Arbitration, 2015; AAA Sanctions in Arbitration: Everything You Might Not
Know that You Should Know 2015; Faculty, AAA Conducting Research & Investigations: The Arbitrator's Authority;ACE09 2014;
AAA “Exceeded Powers”: Recent Trends in Challenging Arbitrator Authority, 2014; Faculty, AAA Maximizing Efficiency &
Economy in Arbitration: Challenges at the Preliminary Hearing, 2013, 2011; Faculty, CFI, Recent Developments in Arbitration &
Mediation, 2012; American Bar Association, Forum on the Construction Industry, The Impact of Collaborative Project Delivery
Systems on Disputes and Dispute Resolution Procedures, 2012; Faculty, San Diego County Bar Association, ADR Legal
Developments, 2012; American College of Construction Lawyers, Dispute Resolution, 2012; Faculty, ABA, ADR Section,
Successfully Navigating Arbitration, 2012; Faculty, AAA 2011 Year End ADR Law & Policy Update, 2011; Faculty, AAA Muscular
Arbitration: Trimming the Fat out of Arbitration, 2011; Straus Institute of Distinguished Advisors, Pepperdine University, Outside the
Box, Masters' Roundtable on Creatively Managing Conflict, 2011; College of Commercial Arbitrators Annual Meeting, 2005-present;
Faculty, AAA Arbitrator Ethics & Disclosure ACE03, 2010; Faculty, ADR Update, annually, 1995-present; College of Commercial
Arbitrators, National Summit on Business-to-Business Arbitration, 2009; County Bar Association, Dialogue on Diversity, 2009;
Faculty, AAA Construction Conference: Maximizing ADR Advocacy for Today's Economy, 2009; Faculty, AAA Construction
Conference, Enforcing the Award: Tips and Traps, 2009; AAA Negotiating Litigated Disputes - From Practical to Tactical, 2009;
Faculty, AAA How to Prevent Arbitrations from Transforming into Litigations, 2009; Faculty, AAA Arbitrator Boundaries: What are
the Limits of Arbitrator Authority?, 2009; AAA Will Traditional Litigation Strategies Work in Employment Arbitration - Ask the
Experts, 2009; Faculty, AAA/ICDR Neutrals Conference, 2009; Faculty, AAA Arbitration Roadmap: The Standard for Efficient and
Cost Effective Arbitration, 2008; NCDRC, Annual Meeting, 2007; AAA Pro Se: Managing Cases Involving Self-Represented Parties
ACE02, 2006; Faculty, Arbitration Awards: Safeguarding, Deciding & Writing Awards ACE01, 2005, 2004; Faculty, AAA Arbitrator
I Training-Fundamentals of the Arbitration Process, 2005, 2004; Faculty, AAA Construction Arbitrator II: Advanced Case
Management Issues, 2005, 2004; AAA Neutrals Conference, 2003.

Professional Licenses

Admitted to the Bar: California, 1967; U.S. District Court: Southern and Central Districts of California.

Professional Associations

American Bar Association (Forum on the Construction Industry, former member; ADR Section, former member). State Bar of
California. San Diego County Bar Association (Construction Law Section, founder and past chair. ADR Section, past chair. Fee
Arbitration Committee, former member and past chair. Committee on Diversity and Inclusion, member; Anti-Racism Subcommittee;
member). California Dispute Resolution Council (former member and board member).

Education

University of Michigan (JD-1967); Miami University (BA-1964).

Awards and Honors

College of Commercial Arbitrators (Fellow); American College of Construction Lawyers (Fellow); California Academy of
Distinguished Neutrals (Diplomat); National Academy of Distinguished Neutrals (Charter Member).



Publications and Speaking Engagements

Co-Editor, "Guide to Best Practices in Commercial Arbitration" (JurisNet 2014); Chapter Author (Awards), "Construction ADR
(ABA 2014); "Arbitration Agreements: Functional & Dysfunctional" (2013), presented through College of Commercial Arbitrators;
"Arbitration and Nonsignatories: Bound or Not Bound," Journal of the American College of Construction Lawyers, Winter 2012;
"Dispelling Arbitration Myths," 2011;" ADR Update (annually 1995-2012); "Drafting Arbitration Clauses: Functional and
Dysfunctional," 2009-present; co-presenter, "Mediation Advocacy for Corporate Counsel," AAA, 2009; co-presenter, "ADR Update,"
- 1996-present; co-presenter, "Cross-Fertilization: Common Issues for Construction and Commercial Arbitration," ABA Section of
Dispute Resolution, 2009; "Arbitration: How to Effectively Prepare & Present Your Case," 2009; "Arbitration of Attorney Fee
Disputes," 2009; "Creating an Effective Dispute Resolution Clause," County Bar Association, 2008; "Conflict Disclosures in
Arbitration," ADR Section, Orange County Bar Association, 2008; "Employment Class Arbitrations and Prohibitions," 2008; Author,
"Alternative Dispute Resolution," CALIFORNIA LITIGATION REVIEW, Litigation Section, State Bar, 2008; "Negotiation Tactics
for Court Mediators," 2007; co-presenter, "Arbitrator Selection: Disclosure & Qualification," ADR Section, State Bar of California,
2007; "Advocacy in Arbitration," State Bar, 2006 and 2007; "Arbitration and the Unauthorized Practice of Law, ABA Forum, 2006;
College of Commercial Arbitrators, 2006; "Breaking Impasse," 2001 and 2005; "Practical Aspects of Mediating the Multi-Party
Construction Dispute," Sept. 22, 2000; "Preventing Disputes: Applying the Partnering Process to Contracts for Services and
Construction Projects," Federal Dispute Resolution Conference, Aug. 1998; "Alternative Dispute Resolution, or How to Avoid
Litigation Pollution," Federal Executive Board, June 1998; co-author, "Pass Through Claims and Liquidating Agreements," ABA
Forum, April 1998; "Applying the Lessons Learned in Public Sector Partnering to the Future," DART Changing Industry Relations
Conference, Nov. 1997; "Partnering Small Construction Projects," DART Partnering: Beyond the Basics Conference, Mar. 1996;
"Dispute Resolution Innovations in the Construction Industry," AAA Seminar, Dec. 1993; consultant, ATTORNEYS GUIDE TO
CALIFORNIA CONSTRUCTION CONTRACTS AND DISPUTES, CEB, 1976, 2nd ed., 1990; articles on various commercial,
construction, real estate, dispute avoidance and resolution topics published in the AAA's PUNCH LIST, Dispute Resolution Board
Foundation's NEWSLETTER, THE CONSTRUCTION LAWYER, and publications of various trade organizations; " American
Arbitration Association and San Diego County Bar Association; presentation of annual "Construction Law Update," American
Subcontractors Association and San Diego County Bar Association.

Compensation

$400 Per Hour

Languages

English

Citizenship

United States of America

Locale

San Diego, CA

The AAA provides mediators to parties on cases administered by the AAA under AAA mediation procedures. Mediations that
proceed without AAA administration are not considered AAA mediations, even where parties select a mediator who is a member of
an AAA mediation roster.
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Hon. Thomas Peter Nugent, Esq. Current Arbitrator/Mediator
Practice 10
Cases 250
Languages English

Current Employer-Title

Arbitrator/Mediator

Work History

Arbitrator/Mediator, Self-employed, 2015 – Present; Superior Court Judge, State of California, 1998 – 2015; Partner/Shareholder,
Haskins Nugent et. al., 1963 – 1998.

Experience as a Mediator

Judicial career included conducting over a hundred mediations and Settlement Conferences covering a wider array of issues that
traversed the fields of civil law and included disputes related to complex business matters, insurance, real estate, professional liability,
product liability, employment and environmental law.

Representative Issues Handled as a Mediator

Please see the above discussion regarding the issues involved in two year experience as a Mediator/Settlement Court Judge.

Years of Practice as a Mediator

10

Total Number of Cases Mediated

250

Mediation Experience as an Advocate or Party

In the course of a 35 year career in the practiced of law was involved in numerous settlement/mediation conferences involving a
diverse number of civil lawsuits.

Mediation Philosophy

Mediation typically represents the best and often last opportunity for the parties to avoid the emotional and financial toll of litigation.
To be effective a mediator must demonstrate a comprehensive understanding of the issues which often requires reading more than just
the parties briefs and may include reviewing the trial file particularly if meaningful motions have been heard. It may also be necessary

• AAAMediation.org .. 



to conduct independent research. The ability to demonstrate the extent of the mediator's commitment combined with a further
demonstration of an awareness of the significance of the litigation to the individual parties is the predicate for establishing the
necessary rapport and trust with the parties and counsel to be persuasive. It is only with this commitment that a mediator can
overcome the natural reluctance of the participants to accept a mediator's views and recommendations.

The parties must also be made aware of the necessity of their good faith commitment to the proceedings and the necessity of their
need to consider compromise. Not only is that essential for success but knowing you did "the best you could" will ease the distress
which could result from an adverse result in trial.

Mediation References

Michael Padilla, padilla@oplawfirm.com, 858-481-5454;
Jay Nunez, jay.nunez@allstate.com, 619-563-2351;
Randall Winet, rwinet@wpwlaw.com,760-758-4261.

Alternative Dispute Resolution Training

ACE 20 - Cyber Security: A Shared Responsibility, 2020; AAA ACE 19 Case Finances: What Arbitrators Need to Know, 2019; AAA
Arbitrator Performance and Demeanor - Meeting Participant Expectations ACE18; AAA Chairing an Arbitration Panel ACE05, 2017;
AAA Arbitrator Ethics & Disclosure ACE03, 2016; AAA Arbitration Fundamentals and Best Practices for New AAA Arbitrators,
2015; AAA Arbitration Awards - Safeguarding, Deciding and Writing Awards ACE01, 2015; Successfully completed a court
sponsored mediation training program conducted by Pepperdine's School of Law Strauss Institute for Dispute Resolution.

Professional Licenses

Admitted to the Bar: California, 1962 

Education

University of Pennsylvania (Doctor of Laws-1962; B.S. in Economics-1959).

Publications and Speaking Engagements

Numerous speaking engagements as a moderator of legal education panels and regular appearances before several hundred jurors for
orientation purposes. Recently served as a panelist at the 2016 State Bar Convention on the subject of summary judgments.

Compensation

$5,000 Per Day

Languages

English

Citizenship

United States of America

Locale

Rancho Santa Fe, CA

The AAA provides mediators to parties on cases administered by the AAA under AAA mediation procedures. Mediations that
proceed without AAA administration are not considered AAA mediations, even where parties select a mediator who is a member of
an AAA mediation roster.
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Lawrence A. Huerta, Esq. Current Huerta & Associates
– Owner

Practice 22
Cases 1,000 +
Languages English

Current Employer-Title

Huerta & Associates – Owner

Work History

Mediator & Arbitrator (1998 – Present) and Litigation Attorney (1992 – 2005), Huerta & Associates; Litigation Attorney, Schall
Boudreau & Gore, 1988 – 1991; Litigation Attorney, Styn & Garland, 1986 -1987; Litigation Attorney, Buchalter Nemer Fields
Chrystie & Younger, 1985; Litigation Attorney, Ball Hunt Hart Brown & Baerwitz, 1983 – 1984.

Experience as a Mediator

Mediated over 500 employment cases, including discrimination and EEO cases, hostile workplace cases, sexual harassment cases,
trade secrets cases, including customer list dispute cases, intellectual property cases, employee/independent contractor classification
cases, private attorney general act (PAGA), wage and hour cases, whistleblower cases, and wrongful termination cases, ADA and
failure to reasonably accommodate cases. Served as mediator in over 100 cases for the Equal Employment Opportunity Commission
(EEOC). Served as a mediator in more than 25 individual cases in a nationwide sexual discrimination and harassment class action in
the securities industry administered through Duke University Private Adjudication Center.

Mediated over 175 breaches of contract cases, including commercial, insurance coverage, real estate sale and disclosure, brokerage
commission, commercial leasing, and construction defect cases, product liability, and securities cases.

Mediated more than 50 real estate cases and more than 50 tort and personal injury cases. Have also mediated more than 25 business
and partnership dissolution cases, more than 25 cases involving insurance coverage questions. Also, has mediated civil rights,
employee/contractor classification, defamation, insurance, medical malpractice, and unfair trade practices cases. Mediated over 1,000
matters in total.

Representative Issues Handled as a Mediator

Employment cases have included classification, customer list, EEO, defamation, discrimination, executive compensation, intellectual
property, non-compete agreements and non-competition clauses, non-solicitation agreements, patent infringement, private attorney
general act (PAGA), reasonable accommodation and ADA, termination, trade secret, wage and hour, whistleblower, and wrongful
termination cases.

Healthcare cases have included breach of contract, employment, physician and hospital privileges, and medical malpractice matters.

Intellectual property and unfair trade practices cases have included customer list, non-compete and non-solicitation agreements,
internet telephony design and marketing, cable television, technology, trademark and patent issues.
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Insurance cases have included coverage, exclusion, defamation, indemnity, negligence, personal injury, and tort issues.

Real estate cases have included adverse possession, boundary dispute, breach of contract, broker duties, commercial leasing,
commission, construction defect, employment, failure to disclose, homeowner association, prescriptive easement, referral list,
warranty, quiet title actions, and title insurance coverage cases. 

Years of Practice as a Mediator

22

Total Number of Cases Mediated

1,000 +

Mediation Experience as an Advocate or Party

Represented Resolution Trust Corporation in directors’ and officers’ liability mediations with several million dollars in controversy.
Represented a utility and FDIC in eminent domain matters with up to $5 million dollars in controversy. Represented major bank in
over 60 breach of contract and promissory note, customer list, injunctive relief, and U.C.C. cases as both plaintiff and defense counsel
with amounts in controversy ranging from $50,000 to $20,000,000. Represented buyers and sellers from the plaintiff's side and
defense side in real estate disclosure cases. Represented individuals and Fortune 500 companies in commercial, employment, real
estate, digital currency design and marketing, and trade secret mediations. Represented a large financial institution in trade secret and
customer list cases, and securities cases.

Mediation Philosophy

Mediation is an effective forum of concentrated negotiation where lawyers and clients are empowered to generate constructive options
and achieve reasonable, confidential, interest-based resolutions in an expeditious manner. One of the initial goals for the mediation
process is to provide a forum where parties are heard and understood. The increased recognition and understanding generates
flexibility and creativity by parties in the negotiation process, better understanding of risk assessment, generation of constructive
options, and interest-based resolutions.

While it is sometimes darkest before dawn in mediation, as long as parties are willing to negotiate, it is highly likely that resolution
can be achieved. The opportunity for resolution is usually maximized by providing a forum where parties are heard and understood
and take the time to hear and understand the other side. When that happens, parties become liberated from a fighting mode to an
interest-based, problem solving and closure seeking mode. Good lawyers, good lawyering, and open-minded clients greatly enhance
mediation opportunities and results. Preparation, open-mindedness, analytical skills and persistence by the mediator is critical.

Diligent preparation, open mindedness, and persistence are also important components of my approach to mediation. Litigation risk
analysis is utilized when the parties or the mediator deems it appropriate. Parties are expected to treat each other and the process with
civility and respect, and bring settlement authority into the room. My experience as an arbitrator and an arbitration chairperson, along
with my previous experience representing both plaintiffs and defendants help make me an effective analytical mediator of
commercial, employment, healthcare, insurance, real estate, and tort disputes, and an effective evaluative mediator of the same when
necessary.

Mediation References

Elizabeth Lowery, Esq. (424) 352-1831, elowery@fmglaw.com; Erwin Shustak, Esq. (619) 696-9500, eshustak@shufirm.com;
Spencer Skeen (619) 889-5051, spencer.skeen@ogletree.com. 

Alternative Dispute Resolution Training

ACE21 Impartiality: Do You Know Where Your Biases Are? 2021; AAA Dispositive Motion Practice in Arbitration, 2020; AAA
ACE 20 Cyber Security: A Shared Responsibility, 2019; AAA Writing Reasoned Awards in Commercial Arbitration: Beyond the
Basics; AAA Tips and Perspectives on How to Take Your Mediations to the Next Level, 2019; AAA ACE19 Case Finances: What
Arbitrators Need to Know, 2019; Advanced Mediator Training Series: Expanding the Mediators Toolbox "Blending Advanced
Mediator Strategies", 2018; ACE18 Arbitrator Performance and Demeanor ~ Meeting Participant Expectations, 2018; Motion Practice
Under AAA Rules – What You Need to Know, 2017; AAA Avoiding Ten Common Missteps Arbitrators Make ACE10, 2017;
California International Arbitration Summit, 2016; AAA Advanced Training in Healthcare Mediation, 2016; AAA Top Techniques
for Improving Arbitration Case Management Efficiency Before and During the Hearing, 2016; National Association of Corporate



Directors Corporate Board & Director Professionalism, 2016; National Association of Corporate Directors Corporate Board &
Director Professionalism; AAA Mediation Legal Update, 2015; AAA Arbitrator Use & Misuse of Experts, 2015; AAA Substance
Abuse & the Twinkie Defense in ADR, 2015; AAA Roundtable - Arbitration Panels, 2015; AAA “People Skills” and Mediation -
Improving Communication and Avoiding Chaos, 2015; AAA Sanctions in Arbitration: Everything You Might Not Know that You
Should Know, 2015; AAA Roundtable To Tell or Not To Tell: California’s Dramatic Potential Change To Mediation Confidentiality
et. al., 2015; AAA The Extent (or Limited) of Mediator Influence to Effect Settlement, 2014; AAA eDiscovery 2.0, 2014; AAA
“Exceeded Powers”: Recent Trends in Challenging Arbitrator Authority, 2014; AAA Dealing with the Pro Se Party in Mediation and
Arbitration, 2014; AAA Managing the Arbitration Process for Efficiency & Economy Following the Preliminary Hearing, 2013;
AAA/ICDR Neutrals Conference, 2012, 2009; AAA Due Process Dilemmas: How Far to Go in the Name of Fairness, 2011; AAA
Arbitrator Boundaries: What are the Limits of Arbitrator Authority?, 2011; AAA Healthcare Payor Provider Arbitration Rules
Training, 2011; American Bar Association Annual Dispute Resolution Conferences, Mediation, Arbitration, 2011, 2010, 2008, 2007,
2005, 2004, 2003, 2001; AAA Annual ADR Update, 2008; AAA Dealing With Delay Tactics in Arbitration ACE04, 2006; JAMS
Institute Mediation Workshop, 2006; JAMS Institute Arbitration Workshop, 2006; AAA Commercial Arbitrator II Training:
Advanced Case Management Issues, 2005; American Bar Association Dispute Resolution Conference, 2004; AAA Arbitrator I
Training-Fundamentals of the Arbitration Process, 2003; Federal Dispute Resolution Conference, Federal Sector Mediation, 2002;
NASD Arbitration Chairperson Training, 1998; San Diego Mediation Center (now known as National Conflict Resolution Center),
Mediator Credential, 1997; NASD Arbitration Chairperson Training, 1997; NASD Introductory Arbitration Training, 1996

Professional Licenses

Admitted to the Bar: California, 1983; all State and Federal Courts in California.
Licensed Real Estate Broker, California (2006-expired).

Professional Associations

San Diego County Bar Association (ADR Section; Labor and Employment Section); American Bar Association (Dispute Resolution
Section); American Inns of Court, William B. Enright Chapter (Barrister); Lawyers Club of San Diego; San Diego La Raza Lawyers
Association; California Minority Counsel Program; International Mediation Institute (IMI) Certified Mediator; Southern California
Golf Association.

Education

University of Michigan Law School (JD-1983); University of California at Davis (BA, Economics-1980).

Awards and Honors

One of first three mediators in the nation to be named to the inaugural class of Mediation Fellows for Access ADR; Martindale-
Hubbell A-V Rated; Outstanding Scholarship Award recipient, Phi Delta Theta Fraternity; Member of the 1979 NCAA Division II
National Championship Golf Team at University of California, Davis.

Publications and Speaking Engagements

PUBLICATIONS:
"What Lawyers and Clients Are Looking For in Commercial Mediation," San Diego Daily Transcript, April 2008; "Why Mediation?"
San Diego Employers Association monthly newsletter, February 1999; "The Value of Mediation," RIGHT OF WAY magazine,
November/December 1998; "Representing Innocent Lienholders in Drug Forfeiture Actions," Schall, Boudreau & Gore Quarterly,
1991.

SPEAKING ENGAGEMENTS:
"What Works Well in Mediation" webinar presented to San Diego County Bar Association, 2013; "Why Mediation Works and What
Works Well in Mediation of Employment Cases," San Diego County Bar Association, 2011; "How to Represent Your Client Most
Effectively at Mediation," HNBA Convention, 2009; "How To Make Mediation Work For Your Client," 2008 HNBA Convention;
"Why Mediation Works and What Works Well at Mediation," San Diego County Bar Association, 2006-2008, San Diego County
Law Library, 2008, Orange County Bar Association, Heller Ehrman (San Diego) 2007, Center for Dispute Resolution Annual
Conference, 2006, and Foley & Lardner, LLP (San Diego), 2005; "Building and Expanding an Employment, Labor and Workplace
ADR Practice," American Bar Association Annual Dispute Resolution Conference, 2004; "Why Employment Mediation Works and
What Works Well in Employment Mediation," San Diego County Bar Labor & Employment Section 2008, California Minority
Attorneys Conference, State Bar of California, 2003.

Compensation



$3,750 Per Day

Languages

English

Citizenship

United States of America

Locale

San Diego, CA

The AAA provides mediators to parties on cases administered by the AAA under AAA mediation procedures. Mediations that
proceed without AAA administration are not considered AAA mediations, even where parties select a mediator who is a member of
an AAA mediation roster.
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Leslie E. Devaney 
Direct: (619) 354‐5021 

ldevaney@dpmclaw.com 

July 14, 2021 
VIA US CERTIFIED MAIL 
Whitney Hodges 
Sheppard Mullin, Richter & Hampton 
501 W. Broadway, 19th Floor 
San Diego, CA 92101‐3598 

Re:      Response to Demand for Mediation Pursuant to Lease Agreement 

Dear Ms. Hodges: 

This letter is a formal response to your Demand for Mediation Pursuant to the Lease Agreement 
dated July 2, 2021 (“Lease”), regarding the Winston lease with the City of Del Mar.  Your demand is based 
upon Section 27 of the Lease which reads as follows: 

27. Dispute  Resolution.    Whenever,  under  any  provision  of  this  Lease,  arbitration  is
required,  then  the  matter  shall  be  determined  by  first  mediation,  and  if  unresolved,
arbitration under the rules of the American Arbitration Association in San Diego County,
with a three‐person panel, all three arbitrators to be neutral. Each party shall bear its own
costs for the services sought under this Section 27.

By its terms, Section 27 only applies to disputes relating to a provision of the Lease, which requires 
arbitration.  Based  on  a  review  of  the  Lease  there  are  only  two  provisions  of  the  Lease which  require 
arbitration  –  Section  16(a)(ii)  and  Section  16(d).    Both  of  these  provisions  involve  insurance  disputes 
regarding replacement cost and adjustments to limits and insurance coverage.  Neither of which apply in 
this case. In addition, Section 7(e) of the Lease, which you did not base your demand on, requires mediation 
if  the  Parties  are  unable  to  agree  upon  the  nature  and/extent  of  shared  use  of  the  replacement 
improvements. This provision is not relevant at this time as the replacement improvements have not been 
constructed. 

In light of the fact that none of the Lease provisions requiring mediation are relevant to disputes 
regarding Winston’s compliance with its redevelopment obligations under the Lease, the City declines your 
demand for mediation. 

Very truly yours, 
DEVANEY PATE MORRIS & CAMERON LLP 

Leslie E. Devaney, Esq. 
City Attorney, City of Del mar LED/ss 

cc:  Terry Gaasterland, Mayor 
Dwight Worden, Deputy Mayor 
Dan Quirk, Council Member  
Tracy Martinez, Council Member  
Ashley Jones, Interim City Manager 

402 W. Broadway, Suite 1300, San Diego, CA 92101 • T: (619) 354-5030 • F: (619) 354-5035 • DPMClaw.com 
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July 14, 2021 
 
 
Dr. Dena Harris, Head of School                                                                    SENT VIA EMAIL 
The Winston School 
215 Ninth Street  
Del Mar, CA 92014 
dena.harris@thewinstonschool.org  
 
Re: Domus Studio July 1, 2021 Submittal 
 
Dear Dr. Harris: 

This letter is in response to the July 1, 2021, submittal sent to the Planning Department by Jon 
Dominy addressing the City Council’s concerns as articulated in the City’s letter to you dated May 
21, 2021. 
 
Page 1.1 of the plans shows seven parking spaces and the trash enclosure located within the City’s 
access easement. The parking spaces and trash enclosure will preclude use of the area for ingress 
and egress in violation of the City’s easement rights.  
 
As the Landlord, the City Council is not willing to consent to the use of its easement area by Winston 
in violation of its easement rights.  Mr. Dominy’s letter states “It is the intent of the School to 
coordinate with the City at the time the Shores Park is developed and hope to find a more 
coordinated solution once the City starts to explore options for the park layout.  We see this plan 
as a “worst case” interim scenario that would temporarily fulfill all of the City requirements.”  This 
approach is in contrast to what the City has consistently called for in compliance with the lease – 
submittal by the lease deadline (as extended) of a “complete redevelopment” plan which 
encapsulates the School’s full and complete long-term plan. 
 
Per previous communication on May 21, 2021, granting a 45-day extension, the submittal deadline 
for the complete Development Application remains July 23, 2021. 
 
Sincerely,  
 
 
 
Ashley Jones 
Interim City Manager 
 
cc: The Winston School Board of Directors 
 Del Mar City Council 
 Leslie Devaney, City Attorney 

Whitney Hodges, Sheppard Mullin 
Paul L. Seeley, Sheppard Mullin   

 Kim Kanetis, The Winston School 
Kristen M. Crane, Assistant City Manager   

~ 
CITY OF DELMAR 

mailto:dena.harris@thewinstonschool.org
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July 29, 2021 
 
 
 
Jon Dominy (Domusstudio)      SENT VIA EMAIL  
2800 3rd Avenue 
San Diego, CA 92109 
jon.dominy@domusstudio.com 
 
SUBJECT: Winston School Proposed Renovation 
  Design Review Permit DRB21-007 
  Fifth Submittal Review 
 
Mr. Dominy,  
 
Thank you for your resubmittal of materials for a proposed renovation of the Winston School. In 
accordance with procedure, the Planning and Community Development Department has conducted 
further review and determined the submittal remains incomplete. Prior to scheduling the item for any 
Design Review hearings by the Design Review Board or City Council, the following must be 
addressed:  
 
CEQA 
 
Staff understands and acknowledges that work is underway in crafting the requested Historical 
Resource Technical Report. However, note that until such is submitted, and more broadly, analysis 
of the Project is completed against requirements of the California Environmental Quality Act (CEQA), 
the item cannot be made eligible for decision at hearing. Original/previous comment on this 
requirement follows below.  
 
Repeat Comment 
To determine appropriate documentation required pursuant to requirements of the CEQA and 
specifically Government Code Section §15064.5 (potential for historical resources), please submit a 
Historical Resource Technical Report providing analysis of existing development and the broader 
property. As stated, this material and a complete analysis of the project for its potential for significant 
impacts (within the context of the CEQA), must be completed to prepare a CEQA determination for 
the overall project. This is required prior to DRB21-007 being eligible for hearing before any decision-
making body.   
 
TRASH FACILITIES  
 
Phase 1 and future Phase 1.5 of the revised project plans illustrate a proposed trash enclosure 
as relocated amongst new parking stalls outside of the City’s access easement. However, in 
Phase 1.5, one of the parking stalls (no. 20) has been located directly in front of the enclosure, 
impeding access when the former is utilized, and accordingly is a design that could not be 
approved by the City. Please relocate the trash enclosure to an accessible location including 
sufficient access by a trash vehicle. Note that the trash enclosure from the Phase 1 plan remains 

http://www.delmar.ca.us/
mailto:jon.dominy@domusstudio.com
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in 1.5 (potential rendering error), showing a second trash enclosure as proposed in the middle of 
the parking lot. 
 
PARKING FACILITIES 
 
The future Phase 1.5 Plan illustrates parking facilities as relocated outside of the City’s access 
easement and entirely within the school’s lease area in a tandem arrangement. Pursuant to 
DMMC Section 30.80.060 (A)(2)(c), proposed use of tandem stalls to satisfy required parking 
must be accompanied by a plan to demonstrate that the arrangement will not result in “adverse 
impacts” (to surrounding properties or to internal circulation and use of parking facilities). No such 
plan or explanation has been provided. Please submit appropriate illustrative and written 
information to demonstrate compliance with this requirement.  
 
Moreover, information has still not been provided as to how vehicles would access the proposed 
parking facilities (as requested in earlier correspondence). Pursuant to DMMC Section 30.80.060 
(C)(2), a driveway with two-directional travel serving a non-residential use requires a minimum 
20-foot wide driveway, with additional area provided for safe and efficient turnaround. Please 
provide information showing compliance with these standards, as well as for any related 
supporting structures (such as walls) needed to effect proposed changes. Note that final design 
and location for any improvements within the City’s access easement will ultimately be subject to 
City Council approval.  
 
MODULAR OFFICES 
 
Submitted overview correspondence (received with revised project plans on July 19, 2021), states 
that, with “completion of the school’s redevelopment,” the two modular offices (trailers) will be 
permanently removed, but does not elaborate as where the offices or staff therein would be 
relocated within the remaining school structures. Please clarify these relocations, or if changes 
are envisioned to the total makeup of staff with removal of the offices.  
 
PROPERTY OWNER PERMISSION  
 
As stated in earlier correspondence, the City of Del Mar is the owner of the subject property and 
leaseholder for the Winston School, and must ultimately provide written consent for submittal of the 
subject development application.  
 
 
Thank you again for your resubmittal. For any questions about the City’s review of the subject 
project, please contact me at (858) 793-6144 or via elangan@delmar.ca.us. 
 
Sincerely, 
 
 
 
 
Evan Langan, AICP 
Senior Planner 

mailto:elangan@delmar.ca.us
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August 11, 2021 
 
 
 
Dr. Dena Harris, Head of School     SENT VIA EMAIL  
The Winston School 
215 Ninth Street 
Del Mar, CA 92014 
dena.harris@thewinstonschool.org 
 
Re: Notification of Lease Termination  
 
Dear Dr. Harris: 
 
The purpose of this letter is to formally notify The Winston School of the action taken by 
the Del Mar City Council today, August 11, 2021, to exercise its rights to terminate the 
City’s Lease with The Winston School based on Winston’s failure to cure its default under 
the Lease.  The Council found that the School failed to submit a complete development 
application by the July 23, 2021 deadline, its “Redevelopment Plan” failed to meet the 
requirements of a “Major Remodel,” and the proposed plan did not adequately address 
the parking requirements within its leasehold footprint 
 
Pursuant to the terms of the Lease, the termination will become effective on July 1, 2023.  
Until that time, the Lease will remain in effect and the School will have continued use of 
the property.   
 
Sincerely,  
 
 
 
Ashley Jones 
Acting City Manager 
 
 
 
cc:  The Winston School Board of Directors 

  Del Mar City Council 
  Leslie Devaney, City Attorney 

Whitney Hodges, Sheppard Mullin 
Paul L. Seeley, Sheppard Mullin   

  Kim Kanetis, The Winston School 
Kristen M. Crane, Assistant City Manager 
 

~ 
CITY OF DELMAK 

mailto:dena.harris@thewinstonschool.org
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Winston School students, parents and faculty 
members turn 'Meet the Mayor' into protest over lease 
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Del Mar Mayor Terry Gaasterland spent about an hour and a half talking to protesters. (Luke Harold) 

BY LUKE HAROLD I STAFF WRITER 

AUG. 31, 202110:33 AM PT 

Sixteen-year-old Jacob Louvier said he moved from Texas about nine years ago to 

attend The Winston School in Del Mar, where he felt his needs as a student who has 



autism and ADHD would be best met. Now he wants to make sure the school remains in 

its current location for all students who need it. 

Jacob joined about 30 students, parents and faculty members from the school who 

confronted Del Mar Mayor Terry Gaasterland in the back lot of the Del Mar Community 

Building Aug. 30. Gaasterland was there for an event that started as a low-key "Meet the 

Mayor" forum, but turned into a protest over the city's recent decision to terminate the 

school's lease. 

"It's really painful to see this kind of thing happen," said Jacob, a senior. 

During a special City Council meeting on Aug. 11, council members voted 4-0 to 

terminate the lease effective July 2023 because the school did not submit a complete 

redevelopment plan, which the lease requires. School officials have repeatedly said they 

think the latest plan they submitted meets all the necessary criteria. 



Winston School students walked down the block to a "Meet the Mayor" event after school was over. (Luke Harold) 

"We're not leaving," said Dena Harris, Winston School's head of school. "These children 

are not leaving. It's not going to happen. That's my message for you." 

Since 2008, the city has owned the Shores property where the school is located. A 

December 2019 deadline for the school to submit the redevelopment plan was extended 

multiple times by the City Council. When the latest deadline passed on July 23, council 

members decided that the plan was still incomplete due to parking and other building 

code criteria. 

"The checklist hasn't changed," Gaasterland said in response to the school's position 

that the city has constantly shifted the goalposts. 



She also denied an assertion by Harris that the city is intent on replacing The Winston 

School with affordable housing. Harris accused Gaasterland of backstabbing and lying 

throughout the process. 

"I have bent over backwards to work with you," Gaasterland said. 

Others in attendance said that The Winston School, which has provided special 

education for students in grades 6-12 since 1988, is "a sanctuary" for the approximately 

100 children who are enrolled. Protesters added that they were willing to "fight tooth 

and nail" to make sure the school remains in Del Mar. 

Gaasterland told the crowd that there's a provision in the lease that gives The Winston 

School 90 additional days to finish its redevelopment plans as of Aug. 11, the day the 

council voted to terminate the lease. But Del Mar Assistant City Manager Kristen Crane 

said via email that after the multiple extensions the city gave the school to complete the 

plans, the vote to terminate the lease is "a final determination with no additional cure 

period." 

Gaasterland, however, still urged the Winston community to use their voices to spur 

additional work between the two sides. 

''You guys are the ones who can make it happen," Gaasterland said. 

The crowd dissipated while still holding out hope. 

'Tm sure with good faith on both of our parts, we can make what needs to happen 

happen," said Marcus Silvaeddings, a Winston School aid who teaches history, Spanish 

and honors English. 
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September 9, 2021 
 
 
 
Jon Dominy (Domusstudio)      SENT VIA EMAIL  
2800 3rd Avenue 
San Diego, CA 92109 
jon.dominy@domusstudio.com 
 
SUBJECT: Proposed Winston School Renovation 
  Design Review Permit DRB21-007 
  Notice of Administrative Withdrawal 
 
Mr. Dominy,  
 
On Wednesday, August 11, 2021, in a special meeting, the Del Mar City Council voted as Landlord 
to confirm termination of the Winston School’s lease for failing to cure the default identified in the 
Notice to Cure provided to the School on October 8, 2020 and as extended to July 23, 2021. The 
vote was 4-0, with Councilmember Dave Druker recused. Under the terms of the lease, the effective 
date for the termination is July 1, 2023. Until that time, the lease remains in effect.  
 
This action means that the Council, as Landlord, will not be signing the application for Design Review 
Permit DRB21-007 to allow the request to proceed, and accordingly the item will be administratively 
withdrawn, with a refund to be processed in the amount of $2,407 for the Planning Department’s 
portion of fees paid on DRB21-007.   
 
For any questions please contact me at (858) 793-6144 or via elangan@delmar.ca.us. 
 
 
Sincerely, 
 
 
 
 
Evan Langan, AICP 
Senior Planner 
 
 
 
 
Cc: 
Ashley Jones, Interim City Manager 
Kristen Krane, Assistant City Manager  
Joseph D. Smith, Director of Planning and Community Development 
Barry J. Schultz, Assistant City Attorney 
 

http://www.delmar.ca.us/
mailto:jon.dominy@domusstudio.com
mailto:elangan@delmar.ca.us
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Sheppard, Mullin, Richter & Hampton LLP 
501 West Broadway, 19th Floor  
San Diego, California 92101-3598 
619.338.6500 main 
619.234.3815 fax 
www.sheppardmullin.com 

 

 

619.338.6542 direct 
whodges@sheppardmullin.com 

September 10, 2021 
File Number:  64CT-296357 

 
 
VIA E-MAIL 
 
Evan Langan, AICP 
Senior Planner 
City of Del Mar 
1050 Camino Del Mar 
Del Mar, California 92014-2698 
E-Mail: elangan@delmar.ca.us 

 

Re: The Winston School Redevelopment Application 
 
 
Dear Mr. Langan: 

On behalf of The Winston School (Winston), we request confirmation that the application for 
Winston’s redevelopment of the school site it leases from the City of Del Mar (City) located at 
215 9th Street has been deemed complete as of September 9, 2021.   

As you are aware, on August 10, 2021, Jon Dominy, on behalf of Winston, submitted 
supplemental responses and studies to your fifth cycle issues report.  Under the Permit 
Streamlining Act (Govt. Code §§ 65920 et seq.) (PSA), all public agencies, including charter 
cities like the City, must comply with certain time limits imposed on the review of development 
applications. (Govt. Code §§ 65920-22.)  When an applicant submits an application or 
requested supplemental information, the public agency must determine whether the application 
for a permit or other entitlement is complete within thirty (30) days after receiving it.  (Govt. 
Code § 65943.)  If no written determination of completeness is made within this time limit, the 
application is deemed to be complete on the thirtieth day.  (Govt. Code § 65943(a)-(b).)  

We are in receipt of your letter to Mr. Dominy dated September 9, 2021, attached hereto as 
Exhibit A.  While it references Winston’s application, it does not include the requirements 
identified in the PSA.  Government Code section 65943(b) expressly states that, in instances in 
which the public agency has requested supplemental information, the public agency must  
“determine in writing whether the application as supplemented or amended by the submitted 
materials is complete and shall immediately transmit that determination to the applicant.”  
Moreover, if the application together with the submitted materials are determined not to be 
complete pursuant, the City must provide a process for the applicant to appeal that decision in 
writing.  (Govt. Code § 65943(c).)   

The  September 9th correspondence references an August 11, 20201 determination made by 
the City Council to terminate the lease, but does not include a determination as to the 
completeness of the application subsequent to the submission of the supplemental information 

Sheppard Mullin 
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from Mr. Dominy.  Because your letter does not comply with the PSA, and because Winston has 
not received any other correspondence related to the application within the 30-day timeframe, 
the application for redevelopment of the Winston school site is deemed complete as a matter of 
law.  (Govt. Code § 65943(b) [“If the written determination is not made within that 30-day period, 
the application together with the submitted materials shall be deemed complete for purposes of 
this chapter.”].) 

Because the application is deemed complete as a matter of law, regardless of any outstanding 
concerns the City may or may not about the application, we respectfully request the Planning 
and Community Development continue to process the redevelopment application in accordance 
with the mandates of the PSA.  (Govt. Code §§ 65944 [after an application is deemed complete, 
the public agency shall not request new or additional information], 65950(a) [the City has 60 
days to approve the application].)   

Additionally, because the application is now deemed complete, we respectfully request the City 
rescind the termination letter dated August 11, 2021, attached hereto as Exhibit B.  
Section 3(b)(iii) of the relevant lease between Winston and the City states that if Winston 
satisfies a “Redevelopment Milestone” with ninety (90) after the City’s notice of termination then: 
“(a) such election shall be deemed ineffective, and (b) [City] shall have no further right to 
terminate or reduce the term of this Lease due to [Winston’s] failure to satisfy such 
Redevelopment Milestone, and (c) this Lease shall remain in full force and effect for the balance 
of the original term, subject only to [City’s rights under this Section 3(b) for [Winston’s] failure to 
satisfy other future Redevelopment Milestones.” 

The lease identifies “a complete application” as the first “Redevelopment Milestone.”  Winston’s 
alleged failure to satisfy this Redevelopment Milestone is the City’s premise for terminating the 
lease, as identified in the termination notice.  Under the PSA, Winston’s application to redevelop 
the school site is deemed complete, as a matter of law, as of September 9, 2021.  This is within 
the ninety (90) period provided in the lease to satisfy the Redevelopment Milestone.  Therefore, 
the termination notice should be rescinded as the lease has now deemed it ineffective.  

We note your September 9, 2021 correspondence provides notice of the closure of Winston’s 
application file due to the failure to “cure the default identified in the Notice to Cure.”  The 
correspondence then proceeds to acknowledge that the lease remains in effect until July 1, 
2023.  Therefore, your closure of the file is premature.  Under the lease, which you have 
admitted is still in effect, Winston has ninety (90) days to satisfy the Redevelopment Milestone 
under Section 3(b)(iii).  Such right is only triggered by the notice of termination, not an arbitrary 
determination by the City to extend the Redevelopment Milestone period.  This position was 
confirmed by Mayor Gaasterland on August 30, 201 during a public speech attended by the 
community. 

Given the information contained herein, we respectfully request confirmation that: (i) the 
Winston application to redevelop the school site is deemed complete as of September 9, 2021; 
(ii) the City will be issuing a rescission of the termination letter; and (iii) the City will reopen the 
Winston application file and continue to process the application in accordance with the law.  We 

Sheppard Mullin 
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request this confirmation and the rescission letter be provided no later then Friday, September 
24, 2021.  

We thank you for your assistance in this matter and look forward to working with the City 
towards redevelopment of the Winston school site.  

Sincerely, 

 
Whitney A. Hodges 
for SHEPPARD, MULLIN, RICHTER & HAMPTON LLP 

SMRH:4835-8324-0698.1 
cc: Dr. Dena Harris 

Laura Cunitz 
Kim Kanetis 
The Winston School Board of Directors 
Ashley Jones 
Kristen Crane 
Leslie Devaney, Esq. 
Barry Schultz, Esq. 
Paul Seeley, Esq. 

Sheppard Mullin 
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September 9, 2021 
 
 
 
Jon Dominy (Domusstudio)      SENT VIA EMAIL  
2800 3rd Avenue 
San Diego, CA 92109 
jon.dominy@domusstudio.com 
 
SUBJECT: Proposed Winston School Renovation 
  Design Review Permit DRB21-007 
  Notice of Administrative Withdrawal 
 
Mr. Dominy,  
 
On Wednesday, August 11, 2021, in a special meeting, the Del Mar City Council voted as Landlord 
to confirm termination of the Winston School’s lease for failing to cure the default identified in the 
Notice to Cure provided to the School on October 8, 2020 and as extended to July 23, 2021. The 
vote was 4-0, with Councilmember Dave Druker recused. Under the terms of the lease, the effective 
date for the termination is July 1, 2023. Until that time, the lease remains in effect.  
 
This action means that the Council, as Landlord, will not be signing the application for Design Review 
Permit DRB21-007 to allow the request to proceed, and accordingly the item will be administratively 
withdrawn, with a refund to be processed in the amount of $2,407 for the Planning Department’s 
portion of fees paid on DRB21-007.   
 
For any questions please contact me at (858) 793-6144 or via elangan@delmar.ca.us. 
 
 
Sincerely, 
 
 
 
 
Evan Langan, AICP 
Senior Planner 
 
 
 
 
Cc: 
Ashley Jones, Interim City Manager 
Kristen Krane, Assistant City Manager  
Joseph D. Smith, Director of Planning and Community Development 
Barry J. Schultz, Assistant City Attorney 
 

http://www.delmar.ca.us/
mailto:jon.dominy@domusstudio.com
mailto:elangan@delmar.ca.us


 
 
 
 
 

Exhibit B 
  



 

 
1050 Camino Del Mar, Del Mar, CA 92014 | 858.755.9313 | www.delmar.ca.us 

August 11, 2021 
 
 
 
Dr. Dena Harris, Head of School     SENT VIA EMAIL  
The Winston School 
215 Ninth Street 
Del Mar, CA 92014 
dena.harris@thewinstonschool.org 
 
Re: Notification of Lease Termination  
 
Dear Dr. Harris: 
 
The purpose of this letter is to formally notify The Winston School of the action taken by 
the Del Mar City Council today, August 11, 2021, to exercise its rights to terminate the 
City’s Lease with The Winston School based on Winston’s failure to cure its default under 
the Lease.  The Council found that the School failed to submit a complete development 
application by the July 23, 2021 deadline, its “Redevelopment Plan” failed to meet the 
requirements of a “Major Remodel,” and the proposed plan did not adequately address 
the parking requirements within its leasehold footprint 
 
Pursuant to the terms of the Lease, the termination will become effective on July 1, 2023.  
Until that time, the Lease will remain in effect and the School will have continued use of 
the property.   
 
Sincerely,  
 
 
 
Ashley Jones 
Acting City Manager 
 
 
 
cc:  The Winston School Board of Directors 

  Del Mar City Council 
  Leslie Devaney, City Attorney 

Whitney Hodges, Sheppard Mullin 
Paul L. Seeley, Sheppard Mullin   

  Kim Kanetis, The Winston School 
Kristen M. Crane, Assistant City Manager 
 

~ 
CITY OF DELMAK 

mailto:dena.harris@thewinstonschool.org
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CHAPTER 1: INTRODUCTION 

A. CITY OF DEL MAR COMMUNITY PLAN: HOUSING ELEMENT 

This document is the City of Del Mar's Housing Element as updated for the 6th Cycle planning period of 
2021-2029. The Housing Element is part of the Del Mar Community Plan, which is the General Plan for the 
City of Del Mar. The California Government Code requires that the Housing Element be included in a city's 
General Plan as one of seven mandatory elements that express the community's values, goals, and vision 
for the future. The Housing Element identifies and analyzes the City's existing and projected housing needs 
and contains a detailed outline and work program of the City's goals, policies, quantified objectives, and 
programs for the preservation, improvement, and development of housing for a sustainable future. The 
Housing Element identifies ways in which the housing needs of all economic segments of the community, 
including residents and the local workforce, can be met to achieve the City's overall housing goal: 

City of Del Mar's Stated Housing Goal 

"Inspire a more diverse, sustainable, and balanced community through 
implementation of strategies and programs that will result in economically and 
socially diversified housing choices that preserve and enhance the special 
character of Del Mar" 

B. ROLE OF THE HOUSING ELEMENT 
The Housing Element, as part of the Del Mar Community Plan, establishes housing-related actionable 
programs that are intended to guide City decision-making related to land use planning and development 
activities for the planning period 2021-2029 in accordance with the City's stated housing goals and State 
law. The Housing Element includes strategies for maintenance of existing housing and action-oriented 
programs to increase the capacity for additional housing options within the local housing supply as 
necessary to meet the current and future needs of people living and working in Del Mar. Implementation 
of these strategies will require that the City process a series of future actions, referred to as the Housing 
Element implementation program, for compliance with California housing law. 

C. STATE HOUSING LEGISLATION 

1. BACKGROUND 

Housing is an issue of the highest priority for the State of California. The California Legislature determined 
that a primary housing goal for the State is to ensure that every resident has a decent home and suitable 
living environment. Section 65580 of the California Government Code describes the goal in detail: 

a. The availability of housing is of vital statewide importance, and the early attainment of decent 
housing and a suitable living environment for every Californian, including farmworkers, is a priority 
of the highest order. 

b. The early attainment of this goal requires cooperative participation of government and the private 
sector in an effort to expand housing opportunities and accommodate the housing needs of 
Californians in all economic levels. 
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c. The provision of housing affordable to low- and moderate-income households requires the 
cooperation of all levels of the government. 

d. Local and State governments have a responsibility to use the powers vested in them to facilitate 
the improvement and development of housing to make adequate provision for housing needs of all 
economic segments of the community. The Legislature recognizes that in carrying out this 
responsibility, each local government also has the responsibility to consider economic, 
environmental, and fiscal factors and community goals set forth in the general plan and to 
cooperate with other local governments and the state in addressing regional housing needs. 

California Government Code Section 65588 requires that local governments review and revise the Housing 
Element of their comprehensive General Plans (Del Mar Community Plan) not less than once every eight 
years. Prior to the 6th Cycle Housing Element Update for the 2021-2029 planning period, Del Mar's Housing 
Element was updated in 2013 for the 5th Cycle (2014 to 2021 ). 

Multiple changes to California Housing Element law have become effective since processing of the City's 
5th Cycle Housing Element. In particular, the State increased its ability to enforce Housing Element 
requirements, and the ability for interested persons to challenge the City's compliance with Housing 
Element law. Pursuant to California Government Code Section 65585, the State has a greater range of 
penalties that can be imposed on jurisdictions for non-compliance. This puts the City at risk of exposure to 
a variety of fiscal impacts and regulatory impacts that could reduce local control over housing-related 
decision-making. Jurisdictions that do not comply also risk the State imposing a more frequent Housing 
Element update cycle. 

The 6th Cycle Housing Element Update was prepared to comply with State housing law, as amended, and 
all other federal, state and local requirements, as necessary to demonstrate compliance with State law and 
gain State certification. 

2. STATE REQUIREMENTS ADDRESSED IN THE HOUSING ELEMENT 

California State Housing Element Law (California Government Code Article 10.6) establishes the 
requirements for the Housing Element. Table 1-1 summarizes the State's Housing Element requirements 
and identifies where the applicable California Government Code sections are addressed in the City's 2021-
2029 Housing Element. 

Table 1-1: Housing Element Requirements 

Issues Requiring Analysis Gov. Code Reference in 
Section Housing Element 

Analysis of emplovment trends. Section 65583.a Section 2.B.1 
Projection and quantification of existing and projected 

Section 65583.a Section 3.C housing needs for all income groups. 

Analysis and documentation of the City's housing 
characteristics, including cost for housing compared to ability Section 65583.a Section 2.F 
to pay, overcrowding, and housing condition. 

An inventory of land suitable for residential development 
including vacant sites and sites having redevelopment Section 65583.a Appendix B 
potential. 
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Table 1-1: Housing Element Requirements 

Issues Requiring Analysis Gov. Code Reference in 
Section Housing Element 

Analysis of existing and potential governmental constraints 
upon the maintenance, improvement or development of Section 65583.a Section 3.A.2 
housing for all income levels. 

Analysis of existing and potential nongovernmental (private 
sector) constraints upon maintenance, improvement or Section 65583.a Section 3.A.1 
development of housing for all income levels. 

Analysis concerning the needs of the homeless. Section 65583.a Section 2.E.7 

Analysis of special housing needs: persons with disabilities. 
elderly, large families, farm workers, and female-headed Section 65583.a Section 2.E.3 
households. 

Analysis of opportunities for energy conservation 
Section 65583.a Section 3.8.5 with respect to residential development. 

Identification of Publicly-Assisted Housing 
Section 65583.a Section 2.G.1 Developments. 

Identification of Units at Risk of Conversion to 
Section 65583.a Section 3.2 Market Rate Housing. 

Identification of the City's goals relative to the 
Section 4-Housing maintenance, improvement, and development of Section 65583.a 

Goals 1 and 5 housing. 

Analysis of quantified objectives and policies 
relative to the maintenance, improvement, and Section 65583.b Section 4.C 
development of housing. 

Identification of adequate sites that will be made 
available through appropriate action with 

Section 65583.c(1) Appendix 8 required public services and facilities for a variety 
of housing types for all income levels. 

Identification of strategies to assist in the 
development of adequate housing to meet the 
needs of low and moderate-income households. 

Section 65583.c(2) Section 3.8 

Description of the Public Participation Program in 
the formulation of Housing Element Goals, Policies, Section 65583.d Appendix C 
and Programs. 

Description of the Regional Housing Needs 
Assessment (RHNA) prepared by the San Diego Association Section 65583.e Section 3.8.1 
of Governments. 

Analysis of Fair Housing, including Affirmatively Furthering 
Fair Housing. Section 3.C 

Review of the effectiveness of the past Element, 
including the City's accomplishments during the 
previous planning period. 

Section 65583.f Appendix A 

Source: State of California, Department of Housing and Community Development. 
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3. REGIONAL HOUSING NEEDS ASSESSMENT 

This Housing Element accommodates the number of dwelling units and associated household income 
levels as allocated to the City through the Regional Housing Needs Assessment (RHNA) process. Del Mar 
is a member agency of the San Diego Association of Governments (SANDAG). SANDAG is responsible 
for preparing and determining the RHNA for all jurisdictions within the SANDAG region as part of each 
eight-year Housing Element cycle. State Housing law (Government Code Section 65583) requires the 
Housing Element include the City's plan to address its RHNA allocation, which is the City's assigned "fair 
share" of the total regional housing needs. For the 6th Cycle Housing Element Update (2021-2029), the 
City was allocated a total of 163 units, including 37 for very low-income, 64 for low-income, 31 for moderate
income, and 31 for above-moderate income households. 

Housing Element law requires that the City demonstrate that there are adequate sites to accommodate 
RHNA. State law also requires that the city maintain adequate sites at all times throughout the Housing 
Element planning period. When there are not a sufficient number of sites with appropriate densities (20 
dwelling units per acre in Del Mar), the Housing Element must include a program to make adequate sites 
available early in the planning period (generally within the first three years). 

The City did not meet its assigned regional housing need for the 5th Cycle Housing Element. Therefore, 
the 6th Cycle Housing Element includes two upzone programs from the 5th Cycle that remain an obligation 
for the City to complete to create adequate sites. These are referred to as "carry over" programs. The City 
also failed to complete a required rezone program, which means that there are also "carry over" units for 
low income households that remain an obligation for the City to accommodate. Since the City failed to 
complete these programs to meet its RHNA during the 5th Cycle planning period, Assembly Bill 1233 (Gov. 
Code Section 65583 and 65584.09) requires that within the first year of the 6th Cycle Housing Element, the 
City must upzone or rezone enough sites to accommodate the unmet need in the 5th Cycle in addition to 
actions needed to meet the RHNA for the 6th Cycle. This means that in addition to the 163 RHNA units, 
the City has 12 units for its unmet 5th Cycle low income RHNA that will "carry over" from the 5th Cycle 
Housing Element. Therefore, the total adequate sites production need for the 2021-2029 Planning Period 
is 175 units. 

Housing Element Chapter 4 includes the City's Housing Plan, which identifies the future implementation 
actions that the City will take to meet its RHNA and the 5th Cycle carryover obligations. Some of the 
programs are intended to increase housing capacity; others are focused on strategies to facilitate lower 
income units. Throughout the document bold type is used to help identify when the discussion relates to 
an action program in the Housing Plan. Actions that the City will take to meet its RHNA include: Housing 
Program 1F (no net loss), Programs 18-10 (North Commercial, Professional Commercial, and Central 
Commercial Zone) .. 

D. RELA TIONSH/P TO OTHER COMMUNITY PLAN ELEMENTS 

The Housing Element is one of multiple required elements in the Del Mar Community Plan. The goals, 
policies, actions, and programs within the Housing Element relate directly to, and are consistent with, all 
other elements in the Del Mar Community Plan. The City's Housing Element identifies programs and 
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resources required for the preservation, improvement, and development of housing to meet the existing 
and projected needs of its population. 

All Elements in the Del Mar Community Plan contain policies to maintain the quality of life in Del Mar. In 
accordance with these policies, the overall goal of the Housing Element is to "preserve and enhance the 
special character of Del Mar, the elements of which are a village-like community of substantially single
family residential character, a picturesque and rugged site, and a beautiful beach." These policies are 
implemented through the enforcement of regulations (local, state, and federal) that protect sensitive 
biological resources, protect coastal access and preserve existing open space and recreation areas, require 
compliance with acceptable noise levels in residential areas, and that protect and provide for public safety 
related to safe transportation networks for pedestrians, bicycles, automobiles, and other transit, as well as 
provide protection and minimize risk from other hazards. 

The Del Mar Community Plan is organized into three main sections (Environmental Management, 
Community Development, and Transportation) that apply in addition to the Housing Element, which is 
published as a separate document. The Environmental Management, Community Development, and 
Transportation policies contained in the Community Plan are applicable to all discretionary permit 
applications, including housing that would be facilitated by the Housing Element. 

The Environmental Management section of the Del Mar Community Plan includes policies for the 
preservation of natural resources, protection of areas and people susceptible to seismic and flooding 
hazards, and preservation and enhancement of open space. Future housing that is facilitated by the 
Housing Element Update will be reviewed for consistency with the environmental management policies; 
and applicable project-level conditions of approval and mitigation requirements will be imposed accordingly. 

The Community Development section establishes the location, type, intensity and distribution of land uses 
throughout the City, and defines the land use build-out potential. The Community Plan identifies land use 
designations that apply to real property and that specify where housing is an allowed use. Where residential 
is an allowed primary use, the Community Plan land use designation identifies the associated density range 
that applies. The Community Development section also identifies lands designated for a range of 
commercial and office uses creating employment opportunities for various income groups. The presence 
and potential for jobs affects the current and future demand for housing at the various income levels in the 
City. One objective of the Housing Element Implementation Program is to better align the land use 
designations in the Community Development section with the City's housing goals to increase housing 
capacity in commercial zones by allowing residential as a primary use or part of a mixed use project where 
dwelling units are provided up to a density of 20 dwelling units per acre. Future housing that is facilitated 
by the Housing Element Update will be reviewed for consistency with the community development policies; 
and project-level conditions of approval and mitigation requirements will be imposed accordingly. 

The Transportation section of the Community Plan also affects the implementation of the Housing Element. 
The Circulation element policies within this section promote a balanced circulation system that 
accommodates pedestrians. bicycles, automobiles, and public transit. Consequently, the Housing Element 
must include policies and incentives that consider the types of infrastructure essential for residential housing 
units in addition to mitigating the effects of growth in the City. As mentioned above, an objective of the 
Housing Element is to facilitate the location of new housing in close proximity to jobs and services, which 
will help reduce the associated vehicle miles of travel between uses. Future housing that is facilitated by 
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the Housing Element Update will be reviewed for consistency with the Transportation-related policies; and 
project-level conditions of approval and mitigation requirements will be imposed accordingly. 

The Housing Element has been reviewed for internal consistency with the City's other Community Plan 
components. The policies and programs in the Housing Element provide consistency with applicable 
policies contained in the Community Plan. If portions of the Community Plan are amended in the future, the 
Housing Element will be reviewed to ensure that internal consistency is maintained throughout the 
Community Plan. 

As required by statute, the Housing Element update triggers additional updates to the City's Community 
Plan including the Safety Element (SB 1241, Gov. Code Sections 65302, 65302.5, 65040.20 and 66474.02 
and Section 21083.01 of the Public Resources Code) and inclusion of Environmental Justice policies (SB 
1000, Gov. Code Section 65302). 

The City is currently in the process of developing a Scope of Work and Schedule for the Safety Element 
Update and compliance with SB 1000. It is anticipated the funding and completion of this work will be 
finished in 2021. 

E. IMPACT OF COVID-19 

On February 14, 2020, the County of San Diego (County) Board of Supervisors declared a local health 
emergency in the County of San Diego due to the public health threat of the novel Coronavirus (COVID-
19). On March 4, 2020, California Governor Gavin Newsom declared a state of emergency in the State of 
California due to COVID-19's public health threat. On March 14, 2020, the Del Mar City Council proclaimed 
a Local Emergency, as defined by Government Code §8558(c), in the City of Del Mar (City) due to the 
COVID-19 pandemic. These constraints are out of the control of the City. 

The relative impacts of COVID-19 on the existing and future housing needs within Del Mar are not known 
at this time, but it may influence short-term and long-term housing policy and program considerations within 
the community. The City acknowledges the substantial impact that this pandemic has had and may have 
on housing needs in the community. 

F. PUBLIC PARTICIPATION 

Section 65583 of the Government Code states that. ''The local government shall make diligent effort to 
achieve public participation of all economic segments of the community in the development of the housing 
element, and the program shall describe this effort." Meaningful community participation is also required in 
connection with the City's Assessment of Fair Housing (AFH). A discussion of citizen participation is 
provided below. 

As part of the 6th Cycle Housing Element Update process, the City of Del Mar conducted extensive public 
outreach activities beginning in 2019. These outreach efforts included: 

• Dedicated web page on City's website 

• Updates and presentations to the City Council and Planning Commission and Informational 
Discussion Sessions with the City Council and Planning Commission 

• Nine meetings with the 6th Cycle Housing Element Ad-Hoc Citizens' Task Force (one of which 
was an in-person Community Workshop) 
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• One Saturday Community Workshop 

• Small group meetings (in-person and via phone or zoom) 

• One community housing survey via Metroquest 

• Email-blasts announcing draft document availability and public outreach information on 
upcoming public meetings and opportunities for public participation 

• Articles in the City Managers weekly updates (emailed and posted to web page) 

• Numerous mailers and newspaper ads 

• Noticed Public Hearings 

Project materials, including summaries from community workshops and public meetings, notices, and 
documents for public review were made readily available on the City's dedicated Housing Element webpage 
on the City's website. 

Outreach for the 6th Cycle Housing Element to the Del Mar community, included the following actions: 

• 6th Cycle Housing Element Ad-Hoc Citizens' Task Force - A Citizens' Task Force was 
appointed by the City Council at the January 13, 2020 City Council meeting. The mission of the 
6th Cycle Housing Element Ad-Hoc Citizens' Task Force (Task Force) was to: 

• Aid the City in the processing and development of the 6th cycle Housing Element Update 
in preparation of the associated environmental document for compliance with the 
California Environmental Quality Act (CEQA); 

• To help educate and encourage Housing Element participation amongst fellow Del Mar 
citizens; and 

• Discuss and provide feedback on potential goals, policies, programs, and objectives to 
be included within the 6th Cycle Housing Element during preparation of the associated 
CEQA document. 

The Task Force met every other week for approximately four months to accomplish the tasks listed above. 
The Citizens' Task Force also held an in-person Community Workshop on Saturday, February 29, 
2020. 

• Community Workshop#1 - The City conducted a community workshop on Saturday, February 
29, 2020 at the Del Mar Town Hall that was advertised using both handouts and mailed flyers 
as well as postings to the City's website. The Workshop had over 35 in-person attendees and 
55 persons who viewed the workshop online. At the workshop, participants were provided with 
an overview of the planning process. The City's RHNA obligations and engaged in an interactive 
exercise to focus on and identify the following: 

• What creative ways can Del Mar Provide Housing in Existing Commercial and Residential 
Areas; 

• What types of Community Assistance Programs can the City Provide to Facilitate 
Housing; and 

• How can the City Incorporate Public Lands into the Housing Element Strategy. 
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• Community Housing Survey-The City released a web-based survey as a part of the 6th Cycle 
outreach efforts. The survey was available online on the City's Housing Element page from 
March 16, 2020 to April 22, 2020. The Survey was live and accessible for about five weeks and 
included a series of multiple choice and free response questions; the survey had a total of 296 
participants who completed the survey. The purpose of the Community Survey was to gather 
additional input on the 6th Cycle Housing Element's potential programs, policies, removal of 
constraints, and areas adequate to provide housing. The Community Survey tool was an 
important component of the community outreach process. It provided community members and 
stakeholders with the ability to give input on the Housing Element process at their own pace 
and at a time that works for their schedule. 

• City Council and Planning Commission Informational Discussion Sessions - The City's 
outreach efforts included both City Council and Planning Commission informational update 
sessions to engage the City's decisions-makers throughout the Housing Element Update 
process. The sessions were both educational of the Housing Element's importance and 
purpose, as well as informational of current progress of the update and proposed goals, policies 
and programs. In total, the City held sixteen City Council Sessions and two Planning 
Commission Study Sessions. 

• Housing Element Update Website - A website was developed for public information and 
education. The website provided relevant information about the update process, key features 
of the Housing Element, a project timeline and calendar of events for outreach activities. The 
website also provided a link to the community survey tool as well as staff contact information for 
residents and community members to send additional comments or request additional 
information. The Housing Element Update website is located on the City's Website.Error! 
Hyperlink reference not valid. 

As required by Government Code Section 65585(b)(2), all written comments regarding the Housing 
Element made by the public have previously been provided to each member of the City Council. 

Appendix C contains a summary of all public comments regarding the Housing Element received by the 
City during the update process. 

[Note: This section to be updated prior to Final City Council adoption of the Housing Element and 
Certification of the EIR to include additional public meetings, hearings and outreach occurring 
throughout the Public Review and Hearing process.] 

G. DATA SOURCES 

The data used for the completion of this Housing Element comes from a variety of sources. These include, 
but are not limited to: 

• 2000 and 2010 Census 

• American Community Survey 

• Regional Analysis of Impediments to Fair Housing (Al) 

• Regional Forecast by the San Diego Association of Governments (SANDAG), 2019 

• Point-in-Time Homeless Census by the Regional Task Force on the Homeless, 2019 
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• Home Mortgage Disclosure Act (HMDA) lending data 

• California Department of Economic Development 

• California Employment Development Division Occupational Wage data, 2019 

• Department of Housing and Urban Development, Comprehensive Housing Affordability 
Strategy (CHAS), 2012-2016 

• San Diego Apartment Association Survey, 2019 

• City of Del Mar, 2013-2021 Housing Element 

• City of Del Mar 22 in 5 Report, May 2018 

The data sources represent the best data available at the time this Housing Element Update was prepared. 
The original source documents contain the assumptions and methods used to compile the data. 

H. HOUSING ELEMENT ORGANIZATION 

This Housing Element represents the City's housing policies and programs for the 2021-2029 6th Cycle 
Planning Period. The Housing Element is comprised of the following Chapters: 

Chapter 1: Introduction contains a summary of the content, organization and statutory considerations of 
the Housing Element. 

Chapter 2: Community Profile contains an analysis of the City's population, household and employment 
base, and the characteristics of the existing housing stock. 

Chapter 3: Housing Constraints, Resources, and Affirmatively Furthering Fair Housing identifies 
and considers governmental and non-governmental constraints on production, maintenance, and 
affordability of housing. This Chapter provides a summary of housing resources, including available sites 
to accommodate future housing growth, and funding and financial resources available. There are three 
subsections of this Chapter including Housing Constraints, Housing Resources, and Affirmatively 
Furthering Fair Housing. 

Chapter 4: Housing Plan addresses Del Mar's identified housing needs, including the City's housing goals, 
policies and programs. This Chapter identifies future implementation actions that will be pursued as 
strategies to increase housing capacity and demonstrate a plan to feasibly make adequate sites available 
to address the City's assigned RHNA for lower income households. Throughout the Housing Element where 
specific action programs are discussed, a reference to the more detailed discussion of the action program 
in Chapter 4 is provided in bold type. 

Appendices: The Housing Element includes various appendices to provide supplementary background 
resources and analysis. The analysis and information in these sections is a requirement of the Housing 
Element Update process. These appendices include: 

• Appendix A - Review of Past Performance of Adopted 5th Cycle Programs 

• Appendix B - Summary of Adequate Sites Analysis for the 6th Cycle Housing Element 

• Appendix C - Summary of Outreach for the 6th Cycle Housing Element 

• Appendix D - Glossary of Housing Terms 
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